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CURRENT TOPICS. 


BREVITY IN LEGAL JUDGMENTs.—Mr. Chief 
Justice Waite continues to deserve the thanks 
of the profession for the brevity of his opinions. 
The following is the text of his opinion in an 
important land case, recently decided in the 
Supreme Court of the United States—Berreyesa v. 
The United States: ‘* Notwithstanding the great 
ability with which this cause has been argued be- 
fore us on behalf of the appellant, we are unable to 
distinguish it from a large number of cases to be 
found in our reports, in which we have felt com- 
pelled to decide adversely to claims made under 
alleged Mexican grants, because it did not appear 
that a grant from the Mexican government had 
been * deposited and recorded in the proper public 
office among the public archives of the republic.’ 
—(U. 8. v. Cambuston, 20 How. 64; U. 8. v. Castro, 
24 How. 349; U.S. v. Knight. Adm..1 Black, 251; 
Peralta v. U. S., 3 Wall. 440.” 

THE BAR AND THE MOUSTACHE.—An edict lately 
issued by the Minister of Justice of France, recalls 
the anomaly which authorities of European coun- 
tries have often recognised between the moustache 
and the advocate. Of late years, says an English 
journal, the authorities of the Faculte de Droit 
have connived at the wearing of these so-called 
unprofessional ornaments, and grave professors, it 
remarks, have even carried into the lecture room 
the forbidden embellishment. But the head of the 
department of justice has interfered, and learned 
counsel will no longer be permitted to dispense 
with their razors, despite a considerable amount of 
grumbling on their part over the order. The 
archives of the English Inns of Court are full of 
decrees against the beard and moustache. In 
Henry VIII.’s time an order was issued that the gen- 
tlemen of the Inner Temple ** should reform them- 
selves in their cut or disguised apparel, and not to 
have long beards.** Ten years later the authorities 
of Lincoln’s Inn decreed that no member of the 
society ** being in commons. or at his repast, should 
wear a beard; and whoso did, to pay double com- 
mons or repasts in this house during such time 
as he should have any beard.”” 1n Queen Mary’s 
time the members of the Inner Temple were for- 
bidden to wear beards of more than three weeks’ 
growth, under a fine of twenty shillings. During 
the same reign, in Lincoln's Inn it was enacted that 
such members as had beards should pay twelve 
pence for every meal they took unshaven. Under 
Elizabeth and the first of the Stuarts, lawyers were 
subject to similar restrictions. But, says Mr. Jeaffre- 
son, in his book about lawyers, **fashion is all power- 
ful, and however grandly the benchers of an inn 
might talk in their council chamber, they could not 
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prevail on their youngsters to eschew beards, when 
beards were the mode, or to crop the hair of their 
heads when long tresses were worn by gallants at 
court.”* The French advocate. if he be an imperial- 
ist. remembering the face of Napoleon LI. may 
console himself with the reflection that it was the 
puritan that sheared the curls of the cavalier, and 
that the moustache is but sharing the exile of his 
dynasty. 
0 

RAILWAY INJURIES.—The horrible railroad ac? 
cident at Ashtabula Creek, by which, probably, 
one hundred men. women and children were 
bruised, roasted and scalded to death, is caleu- 
lated to draw attention strongly to the means 
which the law provides for the prevention of such 
calamities. The negligent killing of a human 
being is manslaughter; but where the negligence 
is participated in by a numerous body of men, 
such as the directors, officers and servants of a 
great corporation, it is almost impossible to fix the 
responsibility upon any one person, so as to make 
him punishable in a criminal court. But while 
the penal justice of the country has thus been 
found wholly inadequate to the protection of so- 
ciety in this particular, the remedial arm of the 
law has been found most effective. The general 
inclination of juries to award heavy damages for 
death or injuries received in railway accidents, 
and to resolve all doubts against the railway com- 
panies, and the general disposition of the Amer- 
ican appellate courts to sustain such verdicts, have 
stimulated railway officials to a very great degree 
of care, but not to a greater degree than the public 
safety demands. So great has this care become, 
that it is now stated. on apparently good authority, 
that, in proportion to the amount of railway 
travel, railway accidents are more frequent in 
England than in this country. We are convinced 
that this is owing to the fact—and it is a shame- 
ful fact. if true—that nearly all the English 
judges are shareholders in railways. and otherwise 
strongly allied to the interests of capital; and 
that hence, in the trial of actions for damages 
against railway companies, they are, in a substan- 
tial sense, obliged to sit as judges in causes in the 
result of which they are interested. This inclines 
them strongly to lay down rules of law favorable 
to the corporations, and, in the.application of 
these rules, to favor them still more, as by with- 
drawing the issues from the jury and granting 
peremptory nonsuits, or by giving the jury per- 
emptory instructions to find for the defendant. It 
has thus come to pass that the judgments of the 
English courts in cases of this character are fa- 
vorite precedents with American railway lawyers. 
The beneficial results of the American plan of 
administering justice in actions growing out of 
railway negligence, justify. if possible, a more 
stringent application of the same remedy. The 
qi estion whether, in a given case, a man or a cor- 
pcration has exercised reasonable care, is almost 
al\.ays a pure question of fact. and whenever a 
judge attempts to decide it by awarding a per- 
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emptory nonsuit, or by giving peremptory in- 
structions, he clearly and unmistakably invades 
the province of the jury; and every argument in 
favor of the propriety of his doing so is an argu- 
ment against the system of having juries to pass 
upon questions of fact. 





We are earnestly inclined to think that legis- 
latures should inflexibly declare the liability of 
railway companies to make compensatory damages 
in case of all accidents of whatever description, 
unless the company can show, by unmistakable 
evidence, that the accident arose from a vis major 
entirely beyond any human foresight or control. 
Has an iron bridge broken down in extremely cold 
weather? Such bridges must be made of such 
strength and in such a manner as to resist the 
severest cold. Has a trestle-work or an embank- 
ment been swept away by a sudden flood? Such 
structures must be made so as to resist the greatest 
floods. Has a train been wrecked by a latent 
defect in a wheel? Railroad owners must find 
means to prevent such latent defects. Has a rail 
been misplaced by a malicious trespasser? Watch- 
men must be stationed, as is done in Europe, 
to prevent such malicious trespasses. In other 
words, unless the injury has arisen through the 
irruption of an armed mob, a hostile army. or 
other like agency beyond the utmost reach of 
human foresight or control, the rule should be in- 
flexibly enforced that the happening of accidents is 
the proof of negligence, and the absence of them 
the proof of innocence. Subject only to these ex- 
ceptions, railway carriers should be held to be 
insurers of the lives and safety of their passen- 
gers, and should not be allowed to avoid this lia- 
bility by contract. 





Another matter which should command the at- 
tention of legislatures, and which we especially 
commend to the Missouri legislature, just as- 
sembled, is the facility with which railroad cor- 
porations avoid the payment of such liabilities. 
A mortgage is placed upon all the railroad prop- 
erty; the bonds are purchased at a small per- 
centage of their face value by the stockholders. or 
by those of them who are in the ring. As soon 
as the directors find the corporation loaded down 
with a sufficient accumulation of these floating 
liabilities, default is made in the payment of the 
interest, and suit in equity is brought to foreclose 
the mortgage. This suit is brought in the name 
of some one bondholder, for himself and all the 
others. A committee is appointed to bid for the 
bondholders at the sale. No person or corporation 
is able to offer an amount of cash equal to the par 
value of their bonds, and they become the pur- 
chasers. Thus it is that substantially the same 
persons do duty as mortgagors and mortgagees, 
and as vendors and purchasers. The property has 
been regularly sold to foreclose a mortgage, and, 
in the eye of the law, belongs to a new and dif- 
ferent owner. A new corporation is formed with 
a new name, to whom the purchasing committee 


: 


conveys it. This purchasing committee receive 
securities of the new corporation to distribute 
among the old bondholders according to their 
proportionate share; and if any of these bonds 
should, by any accident, have gotten into the 
hands of widows, orphans, lunatics, or other ig- 
norant persons, and these persons do not appear, 
within a prescribed length of time, to claim their 
share of the new securities, the members of the 
purchasing committee proceed, perhaps, to divide 
them among themselves, as was done in a cele- 
brated case about which a lawsuit is pending in 
one of the courts of New York City. Thus a 
great railroad is put through a sort of a sweat, 
and. presto! it blossoms out again, under a new 
name, but owned and operated substantially by 
the same men that owned and operated it before; 
with this difference, however, that all its floating 
debts are wiped out: no compensation to the 
farmer whose last work-beast has been killed, or 
whose last stack of grain has been burned by its 
trains; nothing for the widow whose husband and 
only support has been killed in one of its acci- 
dents; no further installments of pension to the 
children whom it has maimed, and whose parents 
or guardians have accepted annuities in lieu of 
damages. Now, the courts are not to blame for 
this—not in the slightest degree. They are ob- 
liged to administer the law as they find it; and 


| wherever opportunity has offered, they have shown 


| floating creditor. 


a disposition to stretch the law in favor of the 
It remains with the legislature 
to declare a remedy; and a very simple and ade- 
quate remedy may be found in the passage of a 
law declaring all demands of persons or corpora- 


| tions against railroad companies on account of 
| injuries to person or property, which have arisen 
| in and about the operation of railroads, to be liens 








against the railroad, its property and franchises, 
which shall have priority as against each other 
from the date when the injury happened, and 
which shall be paramount to all the liens arising 
subsequently to the passage of the act, under any 
mortgage, deed of trust, or other contract of the 
railroad company, including mechanics’ and ma- 
terial-men’s liens. The reason why we would 
have this lien displace all liens arising ex contractu 
is this: Where an individual enters into a con- 
tract with a railroad company, as a general rule 
he proceeds voluntarily, Jucri causa, and with his 
eyes open: but where a man is injured by a rail- 
road company, in his person, his family, his lands 
or his goods, he suffers involuntarily, and his right 
to compensation is higher in morals, and ought to 
be higher in law, than in the former case. The 
one makes his own bed, and must lie in it as he 
has made it; the other has a bed of thorns made 
for him by the railroad company, and ought not 
to be obliged to lie in it. Nor would this be an 


extraordinary exertion of the law-making power. 
Liens of this character, though perhaps not so 
sweeping in extent, are constantly enforced in the 
maritime courts. If one vessel runs down another 
at sea through the fault of its master or pilot, the 














THE CENTRAL LAW JOURNAL. 








vessel itself must answer for the damages, although 
neither the master nor the pilot is the owner of it. 
And why not treat a railroad like a ship, and make 
the thing itself answerable for injuries committed 
in its management? 





OUR FOURTH YEAR. 
WE have, at the beginning of every volume of 





THE CENTRAL LAW JOURNAL, said something | 


about what we expected to do during the coming 
year. Perhaps it would not have been necessary 
to do this, but for the fact that at each year since 
its commencement the JOURNAL has undergone 
some material change. It was originally founded 
by Judge Dillon, and was first published in the 
form of a quarto of twelve pages, printed in large, 
open type, at $3 per annum. At the expiration 
of the first year, Judge Dillon, finding his time 
too much occupied with official engagements, re- 
tired from the chair of principal editor, and the 
present editor assumed the chief editorial control. 
The JOURNAL was, at the same time, enlarged 
from a quarto of twelve pages to a quarto of six- 
teen pages, without any change in the kind of 
type. At the expiration of the second year it was 
sold by its original publishers, Messrs. Soule, 
Thomas & Wentworth, to Messrs. G. I. Jones 
& Co., by whom it was conducted during the last 
year. With this change of ownership came a 
change of dress, and all of the matter published 
in the JOURNAL, except that in the editorial pages, 
was set in small type, and printed * solid,”’ that is 
to say, without leads, or spaces, between the lines. 
By this plan the publisher was enabled to include 
in the JOURNAL a great deal of additional matter, 
so. that the third volume contains fully twice as 
much matter as the first volume. During these 
three years the subscription list and advertising 
patronage of the JOURNAL had steadily increased, 
so that it came to have a considerable value as an 
investment. Now, in order to make a publication 
of this kind what it should be, its editor should be 
something more than a hired laborer—he should 
be an owner; and feeling the force of this truth, 
and being unwilling to part connection with the 
JOURNAL, the present manager persuaded himself 
to purchase it, although at a good round sum. In 
assuming complete control he has determined on 
two or three substantial changes, which have been 
partly dictated by the express desire of the readers 
of the JOURNAL, and partly by a careful consid- 
eration of the office of such a_ publication. 
First, the size has been changed from an incon- 
venient quarto, such as would not go into any 
lawyer's book-case, to a large octavo. Of those 
subscribers who had the kindness to write their 
views to us as to its future conduct, the decided 
** weight of authority’ favored this change. In 
order that this change might not work a diminu- 
tion of the amount of matter published, the num- 
ber of pages of reading matter has been increased 
from sixteen to twenty-four. A change of type 
has also been made, so that while in fact 





the JOURNAL is printed in smaller type than 
heretofore, it will be found much easier to 
read. These changes have considerably in- 
creased the amount of matter which we shall 
publish this year over that published during the 
previous year; just how much we cannot now 
say, but we know that the JOURNAL, as now 
printed, eats up “copy” with great voracity. 
Our readers will find an illustration of this in 
the fact that in the present number we report 
in full nine judicial decisions, whereas during 
the last year we were able only to print six or 
seven on an average. In order that the JOURNAL 
may not make in its present form a bulky and 
unwieldy volume, it has been determined to divide 
it into two volumes annually, and to give an index 
at the end of each six months. Each of these vol- 
umes will thus constitute a handsome double- 
column octavo of six hundred and twenty-four 
pages, and will contain more than four times as 
much matter as is published in any volume of law 
reports. Some of our subscribers object to the 
extra cost of binding two volumes annually. To 
such we say that, if they prefer it, they can bind 
their two volumes in one at the end of the year. 
We are consulting what we believe to be the 
wishes of the majority of our readers, as well as 
manifest utility and propriety. We shall en- 
deavor, during the coming year, to bring up the 
JOURNAL to a two-fold standard of excellence, 
that of a good legal newspaper and a good law- 
book; as a newspaper, fresh, varied and inter- 
esting, and, as a book, a repository of able essays 
on practical questions arising in the adminis- 
tration of justice, and of leading cases, many 
of them enriched with critical and exhaustive 
notes. 
——— 

RAILWAY NEGLIGENCE—KILLING STOCK. 


The application of the rules of common law to 
railroads, has grown with the growth of the rail- 
road interests. The circumstances giving rise to 
the questions determined by the courts from time 
to time. in reference to the rights and obligations 
of railroads, have presented such peculiar features 
as to warrant authors and compilers in classifying 
them by themselves. The rules governing this pecu- 
liar interest, are, to some extent, modifications of 
those time-honored principles, recognized from 
time immemorial as governing mankind in all the 
relations of life, and regulating conflicting human 
interests. With the introduction of a novel means of 
transportation.involving greater risks to passengers, 
wayfarers, and the property of both, the courts 
found it necessary. if not to declare new rules, at 
least to modify the old ones in their application to 
the altered condition of things. The work of ad- 
justing the law governing common carriers to the 
altered conditions, arising from the more rapid 
means of transit, has been interrupted by occassional 
bursts of popular jealousy such as find expression in 
verdicts of juries, partial to individuals complaining 
ofinjuries at the hands of railroad corporations. 
These tendencies have been checked by the conser- 
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vatism of the courts. Unwise and hasty legislation 
aimed at railroad corporations, as at the avowed 
enemies of popular rights, has been curbed by im- 
partial judicial construction of the fundamental 
law, and the protection thereby afforded to indi- 
viduals, recognized as extending in like manner to 
corporations. Railroad law may now be regarded 
as being as well settled, both in this country and 
in England, as any other part of our jurisprudence. 

No branch of this peculiar litigation has been 
more vibratory in its nature, in the United States, 
than that at present under consideration. The 
English common law requiring owners of live stock 
to prevent their straying upon the lands of others, 
has been declared in force in the states of Maine, 


New Hampshire. Massachusetts, Vermont, New | 


York, New Jersey, Pennsylvania, Delaware. Mary- 
land, Kentucky, Minnesota, Indiana, Michigan, 
Kansas and Nevada. (Lord vy. Wormwood, 29 Me- 
282; Wheeler v. Rowell, 7 N. H. 515: Evans v. 
L. & L. R. R. Co., 98 Mass. 560; Holden v. Shat- 
tuck, 34 Vt. 336; Munger v. Tonawanda R. R. Co. 
4 Comstock (N. Y.) 349; Price v. N. J. R. R. & T. 
Co., 2 Vroom (N. J.) 229; N. P. R. R. Co. v. Reh- 
man, 49 Penn. St. 101; Vanderbilt v. Del. R. R. 
Co. 2 Houston (Del.) 287; Keech v. B. & W. R.R. 
Co. 17 Md. 32: L. & F. R. R. Co. v. Ballard, 2 
Mel. (Ky.) 177; Lacke v. Ist. Div. St. P. & P. R. 
R. Co., 15 Minn. 350; M. G. & N. 1. R.R. Co. v. 
Fisher, 27 Ind. 96; I. C. & L. R. R. Co. v. Harter, 
38 Ind. 557: Johnson v. Wing. 3 Mich. 163: U. P. 
R. R. Co. (E. D.) v. Rollins, et a/.. 5 Kansas, 167: 
Walsh v. V. & T. R. R. Co., 8 Nev. 110.) 

The application of this rule to cases involving 
the question of liability of railroad companies for 
the killing of cattle straying upon their tracks, 
renders the owners of such cattle liable for the in- 
juries resulting from a eollision of the train with 
their cattle. and in many instances exonerates the 
company. The cattle are declared to be trespassers, 
notwithstanding the road is insufticiently fenced 
or not fenced at all. The rule does not require 
the owners of the animals to build fences to prevent 
their straying. N.P.R.R.Co.v. Rehman, 49 Penn. 
St. 101. But on the other hand, neither railroads 
nor the owners of uninclosed fields are required to 
fence against them. In many of the cases cited 
above, notably in the Pennsylvania case, it is de- 
cided that no special negligence on the part of the 
owners of trespassing animals, is necessary to fix 
upon them the liability for damages resulting from 
the trespass. They are not even exonerated by 
the fact that their animals are enclosed by a law- 
ful fence, and are suffered to escape through no 
negligent act of their owners. This rule is held 
not to be abrogated by statutes requiring land own- 
ers to fence against cattle in order to hold their 
owners liable for damages committed by their tres- 
passing cattle. so far as to give the cattle of one 
man rights upon the land of another. It does not 


impose upon railroad managers any greater dili- 
gence with reference to the animals straying upon 
their tracks, than would be required of them at 
common law. (U. P. R. R. Co. (E. D.) v. Rollins 








et al.,5 Kansas, 167; Durham v. Mussilman, 2 
Blackf. 96; 2 Mich. 259.) It has been held, also, 
that even where the animals stray upon the track 
through defects in a fence which the railroad com- 
pany is required to maintain. still the company will 
not necessarily be liable. except to adjoining pro- 
prietors, for the reason that it owes no duty except 
to the owners of land adjoining the line of its road. 
(Evans v. 8. & L. R. R. Co.. 98 Mass. 560.) It is 
probably questionable whether such a construction 
would be given to the statutes of all the states 
where railroads are required by statute to be fenced, 
though it is generally held that strangers and tres- 
passers have inferior rights to land owners, when 
their stock is killed. See Ells v. P. R. R..55 Mo. 278, 
and eases cited by appellant. Inapplying the rule 
that all animals straying upon uninclosed land are 
trespassers, and their owners liable for the damage 
resulting from their incursions, in some of the earlier 
New York cases the courts seem to go to the 
length of practically denying to the owners of ani- 
mals run down by a railroad train, any right of 
action whatever against the company. They hold 
that one is under no obligation to be cautious and 
circumspect towards a wrong doer, and as the cat- 
tle stray upon the road through the negligence of 
the owners, they are trespassers, and the company 
cannot be held liable for mere negligence in run- 
ning them down. Nothing short_of actual malice 
on the part of the company or its agents will ren- 
der it liable. It is claimed that the owner of the 
animals killed. being guilty of contributory negli- 
gence.the negligence cannot be apportioned ; so that 
the destruction of this species of property through 
the negligence of railroad companies, as the proxi- 
mate cause. is literally damnum absque injuria. 
Tonawanda R. R. Co. v. Munger, 5 Den. 255. 
See also Williams v. M. C. R.R. Co., 2 Mich. 259. 
The reasoning of this case is ably combatted in 
Needham v. 8. F. & 8. J. R. Co.. 37 Cal. 417, and 
it seems from some recent decisions in New York 
to have been abandoned in that state. 2N. Y.Sup. 
Ct. 388: Ib. 585: see also Redfield’s Amer. Rail- 
Way cases, 355-6, and cases cited. Nor is the rule 
recognized by the courts in England, as suscepti- 
ble of such a rigorous construction. The maxim 
injuria non excusat injuriam is applied, and it has 
been frequently held that a trespasser, notwith- 
standing his trespass, may have redress for the in- 
juries inflicted on him. Alston et al v. Hening, 
11 Exch. 822; Davies v. Mann, 10M. & W. 546. 
In other states where the English common law rule 
is in full force, it has been decided that it is no de- 
fence to anaction for the reckless killing of animals 
in this manner, that they were trespassing on the 
railroad when run down. I. & C. R. R. Co. v. 
McClure, 26 Ind. 370; Beemis v. C. & P. R. R. Co. 
42 Vt.375: Railroad Co. v. Stout, 17 Wall. 657, 
and cases cited above. 

In the states of the Union, other than mentioned 
above, the English common law rule is decided 
not to be in force, for the reason that it is inappli- 
sable to the conditions of society, the nature and 
Settlement of the country, the habits and pursuits 
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of their people. Stoner et a7. v. Shugant, 45 I. 76; 
C. O. R. R. Co. v. Lawrence, 13 O. St. 66: Smith 
v. C. R. I. & P. R. R. Co. 34 Ia. 506; Low v. N. C. 
R. R., 7 Jones, 468: 10 Rich. 227: 42 Ga. 305: N.0O. 
R. R. v. Field, 46 Miss. 573: Crafton v. H. & St. J. 
R. R. Co., 55 Mo. 580; Walker v. Herron, 22 Tex. 
55; Waters v. Moss, 12 Cal. 535; 17 Cal. 308. The 
rule that required the owners of cattle to restrain 
them within narrow limits, would not be favored 
in a community where a large proportion of the ter- 
ritory is necessarily uninclosed, and grazing ani- 
mals would be comparatively valueless if their 
owners were compelled to keep them constantly 
within their own enclosures. In some of the states, 
where this rule has been adopted in an early stage 
of settlement, before the country was prepared for 
it, legislation has been resorted to as a_ corrective 
of the evils of inconsiderate judicial action. But 
it seems to be a rule that is difficult to legislate 
against, where it has been once adopted by the 
courts. See cases in Ind.. Minn. and Kansas above 
cited. 

The most important differences between the ad- 
judications in states adopting and those rejecting 
the English rule, are in the effect of contributory 
negligence, and the degree of diligeace imposed 
upon either the owners of animals or the railroad 
companies. In those states adopting the rule, the 
owners of animals thus killed are @lirays held to be 
guilty of negligence. This follows asa corollary of 
the duty imposed to restrain the animals. and the 
right of the company to the exclusive possession of 
its track. Little v. Lathrop. 5 Green.. 35: Avery v. 
Maxwell, 4 N. H., 36; and cases cited above. Un- 
der the operation of this rule. gross negligence is 
necessary to render the railroad company liable, and 
the constituents of negligence recognized as gross by 
some of the courts are such as to amount almost to 
malicious intent on the part of the railroad mana- 
gers. Inone case (M.S. & N. J. R. R. Co. v. 
Fisher, 27 Ind., 96), under an order of county com- 
missioners made pursuant to statute. authorizing 
cattle to run at large, it appeared in evidence that 
the cow was killed at the crossing of a public high- 
way; that the whistle was not sounded nor the bell 
rung; that the train.was running at an unusual 
rate of speed, and it was during a snow storm that 
rendered it difficult to see or hear at a great dis- 
tance, it was held that the company was not liable. 
The reason assigned was that the statute was passed 
authorizing the order of the county commissioners, 
for the benefit of sparsely settled communities, 
and imposed no greater diligence on the part of 
any one using their own property, than at common 
law. The case of N. P. R. R. Co. v. Rehman, 49 
Penn. St., 101, cited above, is analogous, and was 
decided the same way. In the eases cited where 
the English rule is not recognized, the element of 
contributory negligence rarely enters, for the rea- 
son that it was held not to be negligence on the 
part of the owners of animals, to allow them to run 
at large.. The best considered cases require, on 


the part of the railroad managers, the exercise of 
ordinary diligence in the use of their property so 


as not toinjure others. It will also be seen by an ex- 
amination of the cases cited from the reports of 
Ohio, Hlinois, Missouri, Iowa, and other states 
where the rule under consideration is not in foree, 
that the degree of negligence on the part of the 
railroads, that renders them liable, is merely such 
as will render persons liable. ordinarily. for injuries 
to the property of others by a careless use of their 
own. But the courts in these states have, for the 
most part. carefully avoided going tothe extreme 
of imposing upon railroad corporations the duty of 
observing a degree of diligence in avoiding the in- 
fliction of injury upon others. that would make 
them the insurers not only of what they undertook 
to carry. but of all the animals that run at large 
on the line of their roads. None of the authorities 
cited undertake to fix upon the railroad companies 
the duty of fencing theirtracks. Where. however, 
this duty is imposed by statute, it has been held 
that the company is prima facie liable for injuries 
resulting to animals wandering on the track 
through defects in the fence. Brady v. R. R., 
3 .N. Y. Sup. Ct. R. 537; Child v. Hearn. L. R. 9 
Exch. 176: Bay City v. Austin, 21 Mich. 390; 
MeCoy v. Cal. P. R. R.. 40 Cal. 532; Swift v. N. Me 
R.R. Co.. 29 Ia. 243; Walchv. V. & T R. R. Co., 8 
Ney. 110; Bradley v. B. N. Y. & E. R. R. Co., 34 
N. Y. 427: Walthen v. P. R. R., 55 Mo. 271. 

As we have already remarked, in some instances 
the courts of those states holding to the common 
law rule, have given very reluctant acquiesence to 
the operation of statutes imposing this duty upon 
railroads, so as to fix upon them the liability for kill- 
ing animals straying upon their unfenced tracks. On 
the other hand, where the rule is rejected and the 
statute for fencing railroads in full force, as appears 
by decisions in Missouri, Texas and other Western 
states cited above, the companies are not held liable 
in cases where the statute does not apply in the ab- 
sence of proof of negligence on their part. The true 
rule, as deduced from the best considered cases, de- 
cided where the rule is recognized, as well as where 
it isrejected, seems to be, that if the engineer of a 
moving train. could, by the exercise of the diligence 
of a prudent man engaged in his particular calling, 
avoid the collision, then the company would be 
liable for the consequences of such collision. 57 Tl. 
514; Needham y. 8. F. & S. J. R. Co., 37 Cal. 417. 
But when the animals are injured by any danger- 
ous agencies, which are the usual, lawful and nec- 
essary incidents of the place on which they stray, 
their owners have no redress. In construing the 
act requiring railroads to be fenced in Missouri 
(Wag. Stat. 310-11), the court in Walthen v. Pacific 
railroad, cited above, hold that section 43 of the 
act designating the points adjacent to enclosed 
and cultivated fields, as the points at which the 
road must be fenced, under a fair construction, re- 
quired both sides of the road to be fenced, although 
the enclosed or cultivated fields were only on one 
side, and rough timber lands on the other. And 
when in such a case the stock killed strayed upon 
the track from the side of the timber land, the 
company would be liable. When the question 
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of contributory negligence arises, the weight of 
authority is on the side of fixing the liability upon 
the party whose negligent act was the proximate 
cause of the killing. W. 








RIGHT OF RECEIVER TO SUE IN ANOTHER 
STATE. 


CAGILL vs. WOOLDRIDGE ET AL. 
Supreme Court of Tennessee, September Term, 1876. 


Hon. JAMES W. DEADERICK, Chief Justice. 
“« JOHN L. T. SNEED, 
‘THOMAS J. FREEMAN, 
“« P. TURNEY, 
¢ R. MCFARLAND, 


Judges. 


A receiver appointed by a state court, who has reduced 
property to possession in his own state, may maintaim re- 
plevin for such property in another state. 


McFaRLAND, J., delivered the opinion of the Court. 


Toof, Phillips & Co. caused 14 bales of cotton to be 
attached as the property of R. E. Treviathan, by pro- 
cess from the 2d Circuit Court of Shelby County. 
Shane, Harris & Co. brought an action of replevin to 
recover the property from the sheriff. Afterwards, 
W. J. Cagill was substituted as plaintiff, and Toof, 
Phillips & Co. as defendants, in this action ; and the 
cause was subsequently revived against Wooldridge and 
Oliver, assignees of Toof, Phillips & Co. The trial re- 
sulted in a verdict and judgment for the defendants. 
The plaintiff has appealed in error. The case which 
the plaintiff insists was made by the proof is, in brief, 
that in certain litigation in the state of Arkansas, in 
which said Treviathan was a party defendant, the de- 
tails of which need not be set out, the plaintiff Cagill 
was appointed receiver of certain property and effects, 
and ordered to take the same into his possession,— 
among other things, the 14 bales of cotton in contro- 
versy,—and to sell said cotton, or to ship the same to 
Memphis, or elsewhere, for that purpose, and to hold 
the proceeds subject to the order of the court; that 
the appointment was made upon allegations in the 
pleadings, giving the court power and jurisdiction to 
make the appointment; that the cotton was then 


within the jurisdiction of the court in the State of | 


Arkansas, and was actually taken into possession by 
the plaintiff Cagill, and shipped to Shane, Harris & Co. 
at Memphis, for sale, where it was attached as the 
property of Treviathan. by Toof, Phillips & Co., as 
before stated. 

The Circuit Judge charged the jury that, “In order 
to entitle the plaintiff to recover, it is necessary that he 
shall have established some general or special property 
in the cotton in controversy. It is not sufficient for 
him merely to have established the fact that he was 
appointed receiver by the Chancery Court of Indepen- 
dence County, Arkansas, and came into possession of 
the cotton by virtue of such appointment; and if you 
find from the evidence that he has shown no other 
right to the property than as such receiver, and that 
the parties whom defendants represent, Toof, Phillips 
& Co., were creditors of Treviathan, and attached the 
property in Memphis as the property of Treviathan, 
you will find for the defendants.” This was the entire 
charge, although further specific instructions were 
asked by the plaintiff's attorney. 

We think the charge is erroneous, and that the judg- 
ment must be reversed. It is true, that if a receiver 
appointed by the courts of another State should, by 
virtue of such appointment, seek to recover in our 











courts property to which others had acquired rights 
here, the claim would not be enforced ; that is, our 
courts would not, in such a case, lend their aid to 
enforce and carry out the order of the foreign court as 
to the property within our jurisdiction. The right of 
the receiver as such could not be recognized in our 
courts. But where the court of a sister state, having 
jurisdiction of the parties and subject-matter, and 
having the property within its actual control, appoints 
a receiver to take possession of and sell the property, 
and this order is executed by the property being actu- 
ally taken into possession by the receiver, we think, 
beyond doubt, this would give to the receiver, against 
the parties to the litigation and those claiming through 
them, a special property and right of possession, that 
would enable him to maintain an action of replevin, 
and that this right would not be lost by sending the 
property to this state for sale ; that to this extent we 
would respect the orders and judgments of the courts 
of sister states. 

The receiver can, in such case, maintain the action in 
his individual capacity. See Graydon v. Church, 7 
Michigan, 36. We do not think the authorities re- 
ferred to by the counsel for the defendants establish a 
contrary doctrine. 

Of course we decide nothing as to the other ques- 
tions argued, or as to whether the proof sustains the 
plaintiff’s case. The charge being erroneous upon this 
material question, the judgment must be reversed. 


NOTE.—The question of the right of power of a receiver 
to bring a suit in a court of a state or jurisdiction foreign 
to that of his appointment, has been much controverted. 

Booth v. Clark, 17 How. 322, is a leading case in opposi- 
tion to such right or power, based upon the propositions, 
asserted with great positiveness, that a receiver has no 
extra-territorial power of official action, that the court ap- 
pointing him can confer none, and that none such is sanc- 
tioned by comity. Missouri adheres to the same doctrine, 
her Supreme Court having, in Insurance Co. v. Needles, 
52 Mo. 17, followed Booth v. Clark as an authority, and laid 
down the rule broadly, that “a receiver cannot sue ina 
foreign jurisdiction for the property of the debtor.”’ The 
courts of Louisiana have with equal warmth and earnest- 
ness espoused the contrary view, and recognized the fullest 
right of foreign receivers and “trustees” to bring suits in 
that State, in Planters’ Bank v. Bass, 2 La. Ann. 436; Para- 
dise v. F. & M. Bank of Memphis, 5 La. Ann. 710, and Mc- 
Alpin v. Jones, 10 La. Ann, 552. 

Other States have conceded the right more guardedly. 
In New York it is allowed from comity alone, with the res- 
ervation that no liens already created or other rights ac- 
crued, under State laws, to citizens of that state, may be 
contested by the intruding foreigner. Runk v. St. John, 29 
Barb. 587. But m Willitts v. Waite, 25 N. Y. 584-587, the 
privilege was refused to receivers from Ohio, where hens 
had been acquired by citizens under the attachment laws. 
It is noticeable that one of the rejected receivers in that 
ease has since become Chief Justice of the United States. 
Massachusetts and Maine have adopted a similar rule in 
Taylor v. Columbian Ins. Co., 14 Allen, 353, and Hunt v. same 
defendant, 55 Me. 298. In these cases, receivers of a New 
York corporation were refused permission to sue and set 
up their title as against liens already acquired under the 
local laws. Comity was referred to with evident considera- 
tion, as though it would have permitted a different ruling 
but for the adverse liens already acquired. In 52 Mo., 17, 
the refusal is positive, without reference to any question 
of adverse claims or of favor to domestic suitors. 

It is intimated in the opinion in the principal case that 
liens in favor of home suitors would receive preference, if 
prior in point of time to any actual possession of the for- 
eign receiver. 

In still other cases a qualified rule has been adopted, and 
the suit has been sustained under special circumstances, as 
in ex parte Norwood, 3 Bissell, 513-515, where a receiver was 
allowed in the Federal District Court in a state other than 
that of his appointment, to prove in bankruptcy a debt due 
to the estate represented by him. This is based on the 
rational features and general application of the bankrupt 
act. In Hoyt v. Thompson, 5 N. Y. 320, plaintiff was per- 











XUM 








THE CENTRAL LAW JOURNAL. 7 








mitted to sue in his own name on a chose in action acquired 
by him in New Jersey by assignment from receivers in 
chancery appointed in the latter state. The case of Gray- 
don v. Church, 7 Mich. 51-53, is correctly cited in the prin- 
cipal case as the one most closely analogous thereto. In 
that case the receiver had, in addition to the title given by 
his appointment as such, received from the defendant, 
under the practice in vogue in New York, an assignment of 
the property, which was situated in Michigan; and this as- 
sigument had been recorded in the latter state. So it was 
held that plaintiff sued, not strictly in his capacity as re- 
ceiver, or by virtue of his appointment, but also by virtue of 
the assignment. So in the principal case, the receiver in Ar- 
kansas had reduced to possession there the property he was 
following to Tennessee, and he was pursuing a possessory 
remedy, based on possession once personally enjoyed by 
himself. In the Michigan case, the New York receiver had 
acquired a title personal to himself by the assignment duly 
made and recorded. In the Tennessee case the Arkansas 
receiver had acquired a title personal to himself by reduc- 
ing the property to possession. There can be little doubt 
of the correctness of the ruling in both of these cases. 
They show by contrast how technical is the ruling in 
Booth v. Clark. 

Technical though the rule may be, it is conceded by the 
Supreme Court of Michigan, in Graydon vy. Church, that 
the weight of American authority is against the right of a 
receiver to sue in a foreign court; and the same conclusion 
is reached by Mr. High, in his work on Receivers, § 239. It 
must be a very thin and unsubstantial comity that can con- 
sist with the refusal to recognize the officer of a court be- 
yond the lines of his state. J.O. P. 


CHATTEL MORTGAGES. 


LELAND ET AL vs. COLLVER ET AL. 





Supreme Court of Michigan, October Term, 1876. 


Hon. T. M. CooLey, Chief Justice. 
“« J. V. CAMPBELL, 
** Isaac MARSTON, > Associate Justices. 
“« B. F. GRAVEs, j 


. 

1, SEIZURE UNDER CHATTEL MORTGAGE WHERE IDEN- 
riTY IS LOST.—A chattel mortgage on a stock of goods al- 
lowed of their disposal in the usual course of trade, but 
stipulated that if the stock was not kept up to a certain 
amount as security for the mortgagees, the latter might 
enter. On breach of this condition a seizure and sale to 
the amount of the mortgage debt was sustained against 
subsequent purchasers with notice, though the identity of 
the goods had been nearly destroyed. : 

2. MORTGAGED CHATTELS AS A TRUST FUND.—A constant- 
ly changing stock of goods, subject to achattel mortgage, is 
like a trust fund, which Equity will pursue into re-invest- 
ments so long as it can be identified; subsequent purcha- 
sers with notice are in the position of trustees. 

3. INSURANCE OF MORTGAGED CHATTELS.—Where a 
covenant to insure mortgaged chattels for the mortgagee’s 
benefit is not kept, the mortgagee can insure, and add the 
premium, if reasonable, to his debt. 


CAMPBELL, J., delivered the opinion of the court. 


Plaintiffs in error sued defendants in error in trover 
for the conversion of certain furniture which had been 
the stock in trade of plaintiffs. Defendants justified, 
under a chattel mortgage, the terms of which are im- 
portant as presenting most of the questions in contro- 
versy. 

This mortgage, dated July 3, 1870, was made by 
Emanuel Shnyder to defendants Illenden & Collver to 
secure $2,000 and interest at ten per cent. annually ; 
$1,000 in two years, and $1,000 in three years from date. 
It was given for the purchase-money of the stock of 
goods mentioned in it. The property mortgaged was 
set forth in these terms, with the conditions appended: 
“All the goods, wares and merchandise, chattels and 
effects mentioned and described in the schedule hereto 





annexed and marked ‘Schedule A,” this day bought 
of Illenden & Collver, thereby intending to convey all 
the present stock in trade as enumerated in said 
schedule, also all the stock I may have from time to 
time in trade, as security for the above-named consid- 
eration, said goods to remain and continue in the 
possession of the party of the first part, in the village 
of Three Rivers, Michigan, except as they are disposed 
of in the usual course of retail trade; the party of the 
first part is to have the privilege of selling the goods 
for cash or on credit in the usual course of trade, and 
is to apply the proceeds of the sales in buying other 
goods to keep up the stock and to the support of his 
family. The party of the first part covenants to keep 
up a stock of like goods to the value of three thousand 
dollars as security to the parties of the second part 
until the above amount, with interest, is paid, and also 
covenants to keep the stock insured to the amount of 
2,000 for the benefit of the party of the second part 
and as collateral thereto, and a breach of the last two 


| covenants shall cause the whole sum secured to become 


due and payable.” 
In addition to the usual conditions of defeasance, 
the mortgage contained the following as among the 


| acts which would authorize a seizure and sale: “If 


the said party of the first part shall sell, assign or dis- 
pose of, or attempt to sell, assign or dispose of the said 
goods and chattels contrary to the terms of these pre- 
sents, or remove or attempt to remove the whole or any 
part thereof from the said village of Three Rivers, 
without the written assent of the party of the second 


| part, or if the insurance is not kept up, or if the stock 


is sold below the amount covenanted to be kept up, 
then, and from thenceforth, it shall and may be lawful 
for the said-party of the second part,” ete., “‘ to enter,” 
ete. 

The undisputed facts are, that Shnyder, after making 


| this mortgage, continued in business alone and in part- 


nership with others until August 30, 1871, when he sold 
out his interest in the firm of Shnyder & Bellows to 
one John Koahn, who, in a short time, bought out Bel- 
lows also, and continued in business alone until, on the 
11th of November, 1871, he sold out his stock to the 


| plaintiff Nancy Moore, giving an inventory which was 


declared to be “ subject to a chattel mortgage.’? There 
was no other chattel mortgage than the one in question. 
The other plaintiffs became partners with Nancy 
Moore, and during their continuance in business they 
added $344 worth of goods purchased from other par- 
ties, and sold about $1,500 worth at retail. Dllenden & 
Collver seized the stock, under their chattel mortgage, 
on the 22d of February, 1872, and sold it. The 
property sold included some recent purchases and un- 
finished articles. But a small part of the property 
was in that originally sold by Illenden & Collver to 
Shnyder. Alfred B. Moore, husband of Nancy Moore, 
acted for her in making her original purchase, and in 


| superintending all her business, in which she did not 


act personally for herself at all. All the persons who 
became interested in the stock of goods took with no- 


tice of the chattel mortgage and bought subject to it. 


The principal question, which is presented under 
many forms, is, whether Illenden & Collver had a right, 
under the chattel mortgage, to seize and sell the prop- 


| erty not originally in their possession, and within their 


sale, to Shnyder, for the purchase price, whereof the 
security was given. It is not insisted by defendants in 


error, as matter of law, that the mortgage became ope- 
rative as a present conveyance upon each successive 
addition to the stock in trade as soon as purchased. 
The claim, as we understand it, is, that it gave the 
mortgagees authority to seize and subject such prop- 
erty to sale, and to make good title under such power, 
unless prevented by the paramount right of some per- 
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son intervening with a valid claim or title created 
prior to such seizure. 

Some question appears to have arisen concerning the 
effect of a confusion of goods by intermixture. It | 


‘would be difficult to create such a confusion among | 


such articles as those in controversy, and it does not | 
appear, in fact, that any serious difficulty was found in 
distinguishing the property. The questions, in our 
judgment, need not be considered in that point of view. 
But as the legal propositions themselves are somewhat 
intermingled, they can be more satisfactorily disposed 
of together than separately. It was held in Holmes v. 
Hall, 8 Mich. 66, that an agreement whereby a creditor 
was authorized in a future contingency to take posses- 
sion of a stock of goods and sell them, but which con- 
tained no terms of transfer or hypothecation, was not 
a mortgage, but was only a beneticial power, which 
could not fix any rights in the property before seizure. 
A similar doctrine was held in Dalton v. Laudahn, 27 
Mich. 529. where the power was contained in a lease. 
But it was further held, in the latter case, that the 
agreement was valid and operative according to its 
terms, and no good reason occurs to us, and we think 
there is no satisfactory authority why it should not be. 
Parties can, if they choose, make contracts of agency, 
bailment, or other authority as broadly as they choose, 
where no legal policy and no paramount right inter- 
venes before their enforcement. And if those agree- 
ments contain a license or permission to take possession 
and sell, no court can deny the validity of the posses- 
sion and sale if the parties are capable of contracting 
and no other rights intervene. Cases are not rare in 
which tenants of lands have been compelled to perform 
their stipulations, to leave certain live stock or other 
property on the estate at the end of their leases. And 
trusts in personal property are of every day occurrence 
in which the specific property is constantly changing 
while the fund remains subject to the duties and bur- 
dens of the trust. Partnership operations are notable 
instances of this kind. 

The present mortgage is one where the parties both 
agreed that the primary fund should be kept good by 
successive sales and re-investments, which it is evident 
Was necessary, in the first place, to enable Shnyder to 
pay for his goods, and, in the second place, to make 
Illenden & Collver secure by replacing what had been 
sold. The agreement was fair and intelligible, and it is 
as easy to identify this fund as any other which changes 
its shape, but not its legal identity, by re-investment. 

If the mortgage had not authorized sales, and the 
property had been sold notwithstanding, a court of 
equity would find no difficulty in pursuing the trust 
fund, so long as it could be identified, into the property 
wherein it had become re-invested, and it pursues this 
course because the new property is regarded as belong- 
ing to the trust as effectually as the old. And this 
pursuit of trust funds is not confined in all cases to the 
possession of the original wrong-doer. Persons taking | 





with notice are in the same position in a large class of | 


cases. 


In the present case, the parties have seen fit to stipu- | 


late expressly that the body of the fund may be 
changed without losing its identity, and that the mort- 
gagee may deal with it as if unchanged. The various 
purchasers have made their purchases subject to titis 
arrangement, and are estopped from denying it. The 
mortgagees, in taking the property, did only what 
Shnyder agreed they might do, and what the several 
purchasers also understood they were authorized to do. | 

A purchase of property subject to such a power | 


would certainly be regarded in equity as liable to be 


subjected to a disposition in furtherance of the trust. 
Every one taking it on those terms becomes, in equity, 
a trustee of the fund. And where the contract itself 


points out the way for the enforcement of rights by act 
of the party, and he has only done what it was agreed 
he might do, it would be unjust and absurd to hold 
him responsible as a wrong-doer as against those who 
were bound by the terms of their own holdings to allow 
him to do it. If the additions to the stock made by the 
later purchasers had exceeded in value the amount of 
sales from the stock, there might, possibly, be some 
difficulties which do not exist here. But the sales 
largely exceed the additions. For any sale beyond 
such articles as raised the amount of the mortgage with 
interest and expenses, the mortgagees were liable. 
But this the court distinetly charged, and we find 
nothing to indicate that this point was not fairly placed 
before the jury. They were expressly told that the 
sale of a single article, after the requisite sum had been 
raised, would be unauthorized. 

Some questions were raised concerning the right to 
foreclose before the maturity of the mortgage. It is 
claimed that, under the terms of the mortgage, it did 
not all become due on the failure to insure alone, or on 
the reduction of the stock alone, below $3,000. This, 
we think, is not so. It is true that in the early part of 
the mortgage, the covenants to insure and to keep up 
stock are united, and it is said ‘*a breach of the last 
two covenants shall cause the whole sum secured to 
become due and payable.”? Assuming—what we very 
much doubt—that this, by itself, technically requires a 
double breach, yet it must be read with the rest of the 
mortgage. In the proviso, or defeasance, where it is 
proper to look for the careful statement of the mortga- 
gee’s rights, there is no ambiguity. The remedy is 
expressly given on a breach of either one of the two 
conditions. 

We also think there was no error in the instructions 
given concerning what would amount to a waiver of 
the condition that a sale, except at retail, without writ- 
ten consent, would operate as a forfeiture. The court 
told the jury that the condition might be waived, but 
that they could*not find such a waiver unless they 
found the property was sold with the knowledge and 
consent of the mortgagees. This was certainly going 
as far as could be asked. If the jury have not taken a 
proper view of the testimony, their course can not be 
reviewed in this court. Their finding has not been dis- 
approved by the court below, and we may fairly pre- 
sume it was justified. 

The objection to evidence of the insurance of the prop- 
erty by the mortgagees for their own protection is not 
well taken. Where there is a covenant to insure and it 
is not kept, the mortagee may very properly insure and 
can add the premium to his debt, if fair and reason- 
able. 

Objection was also made to the reception of testimony 
of certain remarks of A. B. Moore, the husband of 
Naney Moore, the plaintiff, as not res geste, and there- 
fore incompetent. One of these was a declaration made 
about the time of the removal of the goods to his wife’s 
store, that he had got a whip row on Illenden & Collver 
and intended to keep it. The other was that the mort- 
gage was worthless, and he was going to beat them out of 
the mortgage if he could. The evidence showed, or 
tended to show, that in the transaction of the business 
of Mrs. Moore she was practically a cipher, and that 
Moore had entire control and did as he chose. If this 
testimony had any materiality at all, it was to show 
notice of the defendant’s rights, or such conduct as 
would justify them in proceeding to an enforcement of 
them. In both these particulars it was admissible, un- 
der such circumstances, to urge and assume that she 
knew, what he knew and intended what he intended, 
and perhaps—still fufther, to urge that she was merely 
a figure-head, and her husband the actual dealer. 
Where husband and wife are engaged in business on 
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such terms, we should not be authorized to find error 
in the admission of proof of his conduct and statements, 
unless evidently foreign to the issue and to his authori- 
ty, and plainly prejudicial in its tendency to the rights 
of the parties. We are unable to see how it could 
prejudice any one, except on grounds which made 
it legally admissible as conduct which it was material 
to show. 

We find, no error in the record and the judgment 
must be affirmed with costs. 


BANKRUPTCY — ATTACHMENT OF STATE 
COURT DISSOLVED BY BANKRUPTCY 
PROCEEDINGS. 








BRACKEN vs. JOHNSTON. 


United States Circuit Court. District of Iowa, Oc- 
tober, 1876. 


Before MR. JUSTICE MILLER. 


1. PROCEEDINGS IN BANKRUPTCY—ATTACHMENT IPSO 
FACTO DISSOLVED.—An attachment of the property of a 
debtor is ipso facto dissolved if proceedings in bankruptcy 
are commenced within four months thereafter upon which 
the debtor is adjudicated a bankrupt. Rev. Stats., sec. 5044; 
Sec. 14 of original bankrupt act. 

2. ——. LIABILITY OF CREDITOR.—A creditor who pro- 
ceeds in a state court by a writ of attachment on which he 
seizes the property of his debtor and realizes his judgment 
obtained in such a suit by a sale of the property attached, 
is liable to the assignee in bankruptcy of the debtor ap- 
pointed under proceedings commenced in the bankruptey 
court within four months of the levy of the attachment, 
although the assignee did not appear or defend the attach- 
ment suit or make any attempt to arrest the attachment 
proceedings. Wilson y. City Bank, 17 Wall. 473, 2 Cent. L. 
J. 40; and Eyster v. Gaff, 91 U. 8. Rep. 521; 3 Cent. L. J., 
250, distinguished. 


This case comes before the circuit court on a 
writ of error to the district court. The plaintiff in er- 
ror as assignee of Browne, a bankrupt, sued the defen- 
dant Johnston for the value of goods seized under a writ 
of attachment against Browne in favor of Johnston in the 
state court, and sold under the proceedings in that case 
for Johnston’s debt. The district court, to which the 
case was submitted without a jury, made the following 
finding of facts, and conclusions of law, on which it 
rendered judgment in favor of defendant. 

Ist. Wm. P. Browne, the bankrupt, resided at Tama 
county, Lowa, where also live the parties to this suit. 
On the 23d of September, A. D. 1872, defendant 
Johnston commenced suit against Browne in the Dis- 
trict Court of Tama County, upon an alieged indebted- 
ness, due upon the sale of grain, and sued out of said 
court in said suit a writ of attachment, which, under 
the direction, and by the personal procurement of the 
defendant Johnston, was levied «upon property de- 
scribed in the petition. 

2d. That on the 21st day of January, A. D. 1878, and 
within four months of the suing out of said attachment, 
a petition in bankruptcy was filed by certain of 
Browne’s creditors, in the United States District Court, 
from whence this suit comes, praying that Browne be 
adjudged a bankrupt. 

3d. That on the said 21st day of January, A. D. 1873, 
Browne was served with the original notice in the suit 
pending in the state court. 

4th. Than on the 25th day of January, A. D. 1873, the 
order to show cause in the bankruptcy proceedings was 
duly issued, was served on the 8th day of February, A. 
D. 1873, and on the 14th day of February, A. D. 1873, 
the said Browne was, by order of the court sitting in 
bankruptcy, duly adjudged a bankrupt. 





Sth. On the 18th day of February, A. D. 1873, 
Browne, the bankrupt, filed in the District Court of 
Tama County, his answer in the suit brought against 
him by Johnston, contesting the claim upon which the 
suit was founded. On the 25th day of February, A. D. 
1873, a trial was held in that court, when the issue 
above joined was found for the plaintiff Johnston, and 
a judgment rendered in his favor for $2,264 15-100 and 
costs, and an order for a special execution to sell the 
attached property. 

6th. On the 28th day of February, A. D. 1873, 
special execution was issued, which, under the direec- 
tion and procurement of Johnston, was levied upon the 
attached property, as the property of Browne, and aft- 
erwards, on the 22d day of March, A. D. 1873, the sher- 
iff, under Johnston’s direction, sold the property as 
belonging to Browne; that Johnston was present at 
the sale, bid upon some of the property offered, and 
received from the sheriff the avails of the sale. That 
the proceeds amounted to $2,349.40, and the costs of the 
suit and sale were $177.50. 

ith. That on the same 22d day of March, A. D. 1873, 
plaintiff was duly elected and qualified as assignee in 
bankruptey of the estate of said Browne, and received 
his deed of assignment as provided by law. 

8th. That afterwards, and previous to the commence- 
ment of this suit, plaintiff in error made demand upon 
said Johnston for a return of said property, which de- 
mand was refused, and the action commenced. 

9th. That at the time Johnston sued out the attach- 
ment, he had reasonable cause to believe Browne. was 
insolvent. 

10th. That the defendant directed the sheriff in the 
levy of the attachment and execution, and that if John- 
ston is otherwise liable, his direction and control over 
the sheriff sufficiently appears. The court below found 
as conclusions of law: 

Ist. That the jurisdiction over the property acquired 
by the state court in the attachment proceedings was 
not divested by the bankruptey proceedings. 

2d. That under the judgment and order of the state 
court the property attached was adjudged to be the 
property of the defendant in that case, Browne; and 
that his assignee in bankruptcy is estopped from ques- 
tioning such adjudication, and that defendant Johnston 
obtained a good title to the said property under said 
sale, and that he is not liable to plaintiff in this action 
for either the property or its proceeds, 

3d. I tind the defendant is entitled to judement fer 
costs in this case against the plaintiff The plaintiff 
sued out a writ of error. 

MILLER, Circuit Justice: The question thus presen- 
ted to me for consideration is very clear and simple in 
its statement, but none the less difficult of solution. It 
is whether a party proceeding by a writ of attachment, 
and seizing the goods of his debtor and realizing by 
judgment and sale under execution the whole or part 
of his debt, is liable to an assignee in bankruptcy of the 
debtor appointed under proceedings instituted in the 
bankruptcy court, within four months of the levy of at- 
tachment,though noappearance or defence was made by 
the assignee in the attachment proceeding, or any at- 
tempt to arrest them. I say the question is one not 
easy of solution, because it occupies debatable ground 
in which two important principles of the bankrupt law 
seem to come in conflict. Namely: the principle that 
no person shall by a writ of attachment against the 
bankrupt obtain a preference for his debt over other 
creditors, unless issued more than four months before 
the commencement of the bankruptcy proceedings; and 
the principle that the state courts are not divested of 
their jurisdiction of cases pending in them by the ini- 
tiation of bankruptcy proceedings against one of the 
parties to such a suit, unless it be brought to the no- 
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tice of the state court by some appropriate proceeding 
in that case. 2 

The first principle rests upon the language of Sec. 
5044 of the Revised Statutes, which is part of Sec. 14 of 
the original bankrupt law. It reads as follows: “ As 
soon as the assignee is appointed and qualified, the 
judge, or when there is no opposing interest, the regis- 
ter, shall, by an instrument under his hand, assign and 
convey to the assignee all the estate, real and personal, 
of the bankrupt, with all his deeds, books, and papers 
relating thereto; and such assignment shall relate back 
to the commencement of the proceedings in bankrupt- 
ey, and by operation of law shall vest the title to all 
such property and estate, both real and personal, in the 
assignee, although the same has been attached in mesne 
process as the property of the debtor, and shall dissolve 
any such attachment made within four months next 
preceding the commencement of the bankruptcy pro- 
ceedings.” 

The other principle rests upon the fact in this case, 
that no attempt was made by the assignee, or any one 
else, to bring to the notice of the state court the fact 
that the debtor had been declared bankrupt, and that it 
proceeded in its usual course of judgment, and execu- 
tion of that judgment, without any apparent error or 
defect of jurisdiction in these proceedings; and upon 
certain opinions of the supreme court sustaining its 
right to do so. 

If there can be found any middle ground by which 
both these principles can be left to their just and 
proper operation, we ought to adopt if in the solution 
of this case. I think there is such a ground. The two 
opinions of the supreme court, in which the authority 
of the state courts has been most firmly sustained, were 
probably delivered by myself. I mean the case of Wil- 
son v. The City Bank, 17 Wall. 473, and the case of 
Eyster v. Gaff et al. 91 United States Supreme Court 
Reports (1 Otto), 521. 

But in both these cases the proceedings of the court 
which were upheld were the exercise of the regular and 
ordinary powers of the court in rendering a judgment 
or decree against the party before it. And TI still ad- 
here to the doctrine that if, by the usual process of the 
court, a plaintiff secures a judgment against the bank- 
rupt, which judgment is of itself a lien, or by virtue of 
the levy of an execution becomes a lien, before the 
commencement of the bankruptcy proceedings, that 
lien must prevail; or when the state court, in pursu- 
ance of a jurisdiction iuvoked before the bankruptcy 
proceedings commenced,enforces a lien which has by the 
bankrupt law itself a priority over other creditors, asa 
mortgage or other specific lien, its proceedings are valid 
and effectual, notwithstanding the commencement of 

roceedings in bankruptcy while they are pending. But 
there is a very marked difference in the favor with 
which such a lien should be regarded, and a lien ob- 
tained by the extraordinary and summary proceeding of 
attachment, in which the plaintiff, being made aware of 
the failing condition of his debtor, takes the remedy 
into his own hands, and by an ex parte proceeding ap- 
propriates by his own volition the debtor’s property 
to the exclusive paymont of his own debt. And it was 
precisely this proceeding which the provision I have 
cited from the bankrupt law was intended to prevent, 
by declaring that all such attachments are dissolved by 
the assignment of the bankrupt’s property, unless made 
within four months next preceding the commencement 
of the bankrupt proceedings. 

The purpose of the act was to put a creditor, who un- 
dertook to secure a lien by attachment, in precisely the 
same condition as one who took a preference or lien 
by the consent of the debtor. In both cases the cred- 
itor proceeded at his own hazard. Ifthe debtor escaped 
the bankruptcy court for the prescribed time, the pre- 





ference or lien remained valid. If he did not, it is 
void absolutely. The language of the section I have 
cited is very strong in this direction, if, to repel the 
idea that the attachment is merely voidable, it is de- 
clared that the making of the deed to the assignee 
shall by operation of law vest title to property in 
the assignee, and dissolve any attachment made with- 
in the four months. I think this was intended to 
mean that in the contingency mentioned the attach- 
ment was ipso facto dissolved, and the property at- 
tached became freed from the effects of the spit, and 
that it required no judicial proceeding to restore it to 
that condition. 

This view of the matter does not divest the court in 
which the attachment suit is pending of its jurisdic- 
tion over the case and the parties. It merely declares 
that the title to the attached property having been 
vested, by written judicial proceeding, in the assignee, 
the lien of the attachment is at an end. 

The court can proceed to judgment against the party, 
and issue its execution. If property liable to it can 
be found, it can be enforced. If not, it is like the 
judgment in any other case against a debtor without 
means. And there is no hardship in this, for the rea- 
son that the attaching creditor was informed by the 
provisions of the bankrupt law that he initiated his 
attachment proceeding subject to its being rendered 
ineffectual by proceedings in bankruptcy within four 
months. This view, I think, reconciles the two op- 
posing principles. It leaves the general jurisdiction of 
this state court, or any other court in which the at- 
tachment suit is pending, unaffected; and it can pro- 
ceed as if no bankruptey proceeding had been com- 
menced, and its judgment is valid in every other res- 
pect, except that the lien on the property is gone. It 
gives full effect to the purpose of the bankrupt law, 
that no such attachment shall prevail, when instituted 
within four months before that law is called into oper- 
ation, and in subordination to which principle the at- 
taching creditor instituted his proceedings. The pres- 
ent case very forcibly illustrates the necessity of adopt- 
ing this rule, if full effect is to be given to the provision 
of the bankrupt law; for the finding of facts shows 
that though the bankrupt proceedings were instituted 
within four months after the levy of the attachment, 
the assignee was not appointed until the very day the 
property was sold under Johnston’s execution. It was, 
therefore, impossible that the assignee could have in- 
terposed at any stage of the proceeding in the state 
court to bring to its notice the bankrupt proceedings, 
or to procure an order dissolving the attachment, and 
the creditors whom he represents were without remedy, 
notwithstanding the positive declaration of the bank- 
rupt law. Iam of opinion that, in the facts found by 
the district court, the defendant, Johnston, was liable 
for the value of the goods, as evidenced by the sum for 
which they sold. The judgment of the district court 
is reversed, and the case is remanded to the district 
court with directions to enter a judgment against him 
accordingly. 

THE Supreme Court of Minnesota, have recently 
held, though very reluctantly, that under the state con- 
stitution, to be eligible to the office of county attorney, 
a person need not be an attorney, or have been admijtted 
to the bar. 

In Hatch v. Mutual Life Ins. Co., 5 Ins. L. J. 925, the Su- 
preme Judicial Court of Massachusetts has held that where 
death resulted from an illegal operation voluntarily sub- 
mitted to by the insured to procure abortion, public pol- 
icy precluded the company from insuring against the con- 
sequences of such an act, and no recovery could be had. 
See Amicable Ins. Co. v. Bolland, 4 Bligh. 194; How v. Anglo- 
Australian Life Ins. Co., 30 L. I., Chy. 511; Moore v. Wool- 
sey, 4 E. & B., 243. 
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RAILROADS IN STREETS—ABUTTING OWNERS—DAMAGES. | 
—Where, by the charter of a city, its local authorities are | 
vested with exclusive control over the streets, and those | 
authorities grant permission to lay down railway tracks | 
along a street, the owners or occupants of property | 
fronting on such street cannot enjoin the laying of such 
tracks, nor be allowed any damages or compensation for 
such use of a street, when no unnecessary damage is in- 
flicted. 


SHELDON, J., delivered the opinion of the court: 

The Ottawa, Oswego and Fox River Valley Railroad 
Company, was chartered June 21, 1852. It constructed 
a railroad through the city of Ottawa. From the IIli- 
nois river north it passed over a public street known as 
Walker street, in pursuance of an ordinance of the city 
council of the city of Ottawa, authorizing the con- 
struction of a railroad along that street. The plaintiff 
was the owner of lot 8in Block 1 in Walker’s addition 
to Ottawa, which abutted upon that street, on which 
lot he had a dwelling house in which he resided, and 
another smaller building which he rented. 

The lots were laid out before the street was dedica- 
ted, and no portion of the street was taken from these 
lots, so that the fee of the street was never in the plain- 
tiff. The road was constructed and in operation along 
the street prior to the adoption of the present consitu- 
tion of the state. The Ottawa, Oswego and Fox River 
Railroad Company, on the 20th day of August, 1870, 
executed a lease of this road to the Chicago, Burlington 
and Quincy Railroad Company, and surrendered the 
possession thereof to the latter company on the 20th day 
of January, 1871, since which time the road has been ope- 
rated by the last named company. Plaintiff brought 
this suit against the C. B. &Q. R. R. Co., claiming 
damages to his premises aforesaid, arising from the 
construction of the road along the street, and the main- 
tenance and operation of the road thereon. A trial had 
resulted in a verdict and judgment against the defen- 
dant, and it brings this appeal. 

The track of the railroad in front of this lot is laid 
upon trestle-work, extending from the railroad bridge 
across the Dlinois river on the south, toa point several 
rods north of the lot. The top of the trestle-work at 
the south-east corner of the lot is nine and one-third 
feet above the street, and thence north, the height 
gradually decreases until at the north-east corner of 
the lot it is about six feet above the street. This trestle- 
work is the approach of the railroad to the railroad 
bridge across the river. From the east front of the lot 
to the west rail of the railroad the distance is 31 feet 4 
inches. A short distance north of the lot is a passen- 
ger and freight depot, and trains stopping there were 
run down and allowed to stand in front of appellee’s 
premises, and dust, smoke and cinders from the cars 
and locomotives passing and standing upon the track, 
when there was an east wind, would be blown into ap- 
pellee’s houses and upon his premises. Vehicles were 
prevented by the trestle-work from crossing the street, 
except at the south end, where they could pass under. 





These are plaintifi’s chief causes for complaint. 

There are two questions here presented: one upon 
the rejection of testimony, the other as to the rule of 
damages adopted by the court below. 

The court permitted the plaintiff to prove what in the 
opinion of witnesses the rental value of the place 
would have been without the railroad, and what it was 
with the railroad. The defendant offered to prove in 
cross-examination, and by direct evidence, that there 
were a gas factory and a starch factory near the plain- 
tiff’s premises, which were offensive things and made 
the premises undesirable for any one to occupy, and 
tended to depreciate their rental value. The court ex- 
cluded the testimony. The rental value of the premi- 
ses having been made by the plaintiff a subject of evi- 
dence, it was admissible in rebuttal to show the exist- 
ence of these other causes, which affected such rental 
value, to lay the foundation for a judgment that the 
depreciation of rental value was not wholly due to the 
railroad, and to what extent these other causes might 
have contributed to produce such result. 

The plaintiff gave testimony to the effect, that in his 
opinion the trestle-work need not have been so high, 
that he did not believe it necessary to have it there. 

The defendant offered to prove by civil engineers, 
that the building of the trestle-work in the manner in 
which it was built was necessary, in order to cross the 
river and overcome the grade on the opposite side; but 
the court refused to admit this testimony. The testi- 
mony given by the plaintiff tended to show that the 
company had been guilty of negligenee and want of 
proper care in cOnstructing the road in a proper man- 
ner, so that the plaintiff was unnecessarily injured. It 
was only competent for the defendent to rebut this by 
showing that the trestle-work was necessary, that there 
was no want of proper skill and care in the construc- 
tion of the road in such manner, and that plaintiff was 
not needlessly injured. We think that upon the theory, 
on which the case went to the jury, both descriptions of 
testimony were improperly rejected. 

The Ottawa, Oswego and Fox River Valley R. R. Co., 
by its charter, had a legal right to construct and oper- 
ate this railroad. The city council of Ottawa was 
vested with the exclusive control and regulation of 
the streets of the city. It granted to the railroad 
company permission and authority to construct, 
use and maintain a railroad track upon this Walker 
street, in front of the plaintiffs lot. The trestle-work 
in question, we may suppose, as was offered to be 
proved, was a necessary erection in the proper con- 
struction of the railroad. 

It has been the long-settled doctrine in this state, that 
where, by the charter of a city, its localauthorities are 
vested with exclusive control over the streets, and those 
authorities grant permission to lay down railway tracks 
along the street, the owners or occupants of property 
fronting on such street can not enjoin the laying of 
such tracks nor be allowed any damages or compensa- 
tion for such use of a street. Moses v. The P. F. W.& 
C. R. Co. 21 Ill. 516; Murphy v. The City of Chicago, 29 
Ill. 279, and see Stone v. F. P. & N. W. R. R. Co. 68 
Til. 394. 

The court below, against the objection of the defen- 
dant, permitted evidence to be given of what would 
have been the value of the property and its rental value 
without the railroad, and what they were with the 
railroad. This was adopting an erroneous rule of dam- 
ages, and this may be said without reference to the ques- 
tion of the bearings of the provision of the constitution of 
1870, that “‘ private property shall not be taken or dam- 
aged for public use without just compensation,” upon a 
railroad constructed before the adoption of the consti- 
tution. In Stone v. F. P. & N. W. R. R. Co., supra, in 
respect to a railroad constructed since the adoption of 
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the constitution of 1870, while it was held there was a 
right of recovery against a railway company for a direct 
physical injury done to adjacent property by throwing 
smoke and cinders upon it, it was said there were 
various annoyances and inconveniences arising from 
the railroad which would cause damage to property, 
for which there would be no remedy. For any dama- 
ge on account of the trestle-work in this case we are 
of opinion there was no right of recovery. 

Recognizing, as the court below did, the rule of dam- 
ages to be the difference between the value of the prop- 
erty without the railroad, and with the railroad, would 
be to allow a recovery for damage to the property from 
all causes whatsoever, by reason of the railroad, and 
so of the rental value in such respect. If there be any 
liability in respect of the dust, smoke and cinders, as to 
which, under the circumstances of the case we express 
no opinion, the injury should have been confined to 
the question of what material damage, if any, was done 
tothe property by the throwing of dust, smoke and 
cinders upon it. For the errors indicated, the judgment 
will be reversed, and the cause remanded. 

JUDGMENT REVERSED. 


NotTe.—To be a nuisance, a thing must be both wrongful 
and harmful. Many things that are an annoyance to pri- 
vate individuals, are for the public good or convenience. 
Individual rights are circumscribed on every hand for the 
public good, and while compensation is not given in terms, 
yet the benefits received are supposed to fully recompense 
any loss of individual freedom. It was long ago laid down by 
Bracton that one who confers benefit on the public within 
his own land, does no wrong to his neighbors, though they 
suffer harm thereby. Bracton Lib. 4, c. 44, p. 2326. The 
same doctrine was recognized in Bristol vy. Ousatonic 
Water Company, 42 Conn, 403-13, which was a common law 
action against the defendant for wrongfully erecting and 
maintaining a dam across the Housatonic river, whereby 
plaintiffs right of fishery was impaired. The dam was 
authorized by the charter of the defendant. The court 
said: ‘It is absurd to say that the defendants were justi- 
tied in erecting and maintaining the dam, and still are lia- 
ble in damages for having erected and maintained it.” And 
it was accordingly held that the action would not lie. 

No little conflict and confusion exists in the adjudged 
cases on the general question involved in the principal 
ease; but it is believed that the weight of authority is 
largely with it, and, on principle, its soundness is, it seems 
to us, beyond question. Without attempting anything like 
a complete citation of the authorities bearing upon this 
question, we will refer briefly to a few of the leading cases, 
and consider some of the more important distinctions 
which have been maintained. ° 

1. Where the fee of the street is in the city. There is anirre- 
concilable conflict on the question as to what vests the fee 
of -treets in the city in which they lie. But the authorities 
generally concur in holding that where the fee is in the 
city, the legislature may authorize a railroad to be con- 
structed along the street, without compensation to abutting 
owners for either direct or consequential damages. As 
was said in The People y. Kerr, 27 N. Y. 209, “ The legisla- 
ture has entire control of any public rights in the highways, 
or streets, and what it authorizes, so that it be constitu- 
tional, cannot be complained of by the attorney-general or 
any one else.” This doctrine was re-aflirmed in Kellinger 
v. Forty-second street, etc., R. R. Co.,50 N. Y. 206, where 
it was said: ‘The fee being in the public, the legislative 
authority can lawfully consent to modify, regulate or en- 
large its use for the benefit of the public. If these posi- 
tions are sound, the corporeal rights of property of the 
plaintif® have not been impaired. Neither his property, nor 
any right of property has been taken from him or injured, 
and his injuries are referable to that class of incidental 
disadvantages to which he is subjected resulting from the 
lawful exercise of the absolute power of control vested in 
the state, in connection with the title to the fee of the 
land.” ‘Phe previous cases in that state in apparent con- 
flict with this rule were distinguished and limited. 

Numerous cases in Iowa lay down the same rule. Slatten 
v. Des Moines Valley R. R. Co., 29 Iowa, 148, was an action 
to recover damages resulting to plaintiff by reason of the 
construction of an embankment made by defendants ina 
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public street of Des Moines in front of plaintiffs property. 
The defendant pleaded, among other things, a license for 
the city to build a bridge across the Des Moines river at the 
point in controversy, and alleged that the entbankment 
was indispensable to the use of the bridge, and that in the 
construction of the embankment and approaches the de- 
fendant had acted in good faith and without negligence. 
Held, on demurrer, that the plea was good; “ that the con- 
struction of the bridge and approaches being thus author- 
ized, the railroad company were not liable for conse- 
quential damages resulting therefrom to a lot owner, in 
front of whose property an embankment had been thrown 
up in the proper construction of the bridge and ap- 
proaches.” This last case was cited with approval in City 
of Davenport vy. Stevenson, 34 Iowa, 225. In City of Clin- 
ton v. C.R. & M.R.Co., 24 lowa, 455, it was held that where the 
title to the streets of a city had been vested in fee in the cor- 
poration, the legislature might authorize their use by a rail- 
road company withont the consent of the city and without 
compensation. But a public street or reservation cannot 
be conveyed to a railroad company for its exclusive and 
private use. Cook y. City of Burlington, 30 lowa, 94. Lack- 
land v. North Mo. R. R. Co.,31 Mo. 180; Savannah, etc., R. 
Co. v. Shiels, 33 Ga. 601. 

But the ordinary use of a street by a railroad company 
is not a perversion of the highway from its original pur- 
poses, and any damage to property abutting on the street, 
resulting from such obstruction, is damnum absque injuria. 
Porter v. North Mo. R. R. Co., 33 Mo. 128; Lackland vy. 
North Mo. R. R. Co., 34 Mo, 259. If there is no ground for 
interference on the part of the, state there can be no action 
on the part of the lot-owner. McLauchlin y. Charlotte, 
etc., R. Co.,5 Rich. (8. C.) Law, 583. The lot-owner must 
show that the railroad is a public nuisance dnd that he has 
suffered special damage. Black v. Phila. R. Co., 58 Penn. 
St. 249. 

In his work on Municipal Corporations, Judge Dillon 
Says: ‘SEC. 556. If the fee in the streets or highways is in 
the public, or in the municipality in trust for public use, and 
is not in the abutter, the doctrine seems to be settled that 
the legislature may authorize them to be used by a railroad 
company in the construction of its road, without compen- 
sation to adjoining owners, or to the municipality, and 
without the consent, and even against the wishes of either.” 

The same doctrine was advanced in Moses vy. Pittsburg & 
Ft. Wayne R. Co., 21 Ill. 522, where Catron, Ch. J., deliver- 
ing the opinion of the court, said: ‘It must necessarily 
happen that streets will be used for various legitimate 
purposes, which will, to a greater or less extent, incom- 
mode persons residing or doing business upon them, and 
just to that extent damage their property; yet such damage 
is incident to all city property, and for it a party can claim 
no remedy. The common council may appoint certain 
localities where hacks and drays shall stand waiting for 
employment, or where wagons loaded with hay or wood, or 
other commodities, shall stand waiting for purchasers. This 
may drive customers away from shops or stores in the 
vicinity, and yet there is no remedy for the damage. A 
street is made for the passage of persons and property; 
and the law cannot define what exclusive means of trans- 
portation and passage shall be used. * * * To say 
that a new mode of passage shall be banished from the 
streets, no matter how much the general good may require 
it, simply because streets were not so used in the days of 
Blackstone, would hardly comport with the advancement 
and enlightenment of the present age.’”’ And to the same 
effect see A. & N. R. Co. v. Garside, 10 Kas. 552; Lexington 
etc., R. Co. v. Applegate, 8 Dana, 289; Hamilton v. N. Y. & 
H. R. Co., 9 Paige, 171; Wolfe v. Covington & R. Co., 15; B. 
Mon. 404; Rail. Co. v. Brown, 17 B. Mon. 762; Philadelphia 
and Trenton Railroad Co., 6 Whart. 25; Snyder v. Penn. R. 
Co., 5 P. F. Smith, 340; Phillips v. Dunkirk etc., R. Co., 2 
Cent. L. J. 669. 

A diferent rule was maintained in South Carolina R. Co. 
y. Steiner, 44 Ga. 546. In that case the fee to the street in 
question was conceded to be in the state, and it was-ad- 
mitted that the legislature of the state and the municipal 
authorities of the city had granted the railroad company 
permission to occupy the street, and that no compensation 
to abutters was provided for by statutory enactment. The 
court laid down the well-established rule that, “ where 
property of the individual is not taken for the public use, 
the injury resulting from the legitimate exercise of a law- 
ful employment working injury, is damnum absque injuria.” 
It was also said that on account of such legislative per- 
mission-the occupation of the street by the railroad was not 
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a public nuisance, and it was also conceded that the sub- 
jecting of any person, natural or artificial, in the prudent 
pursuit of his own lawful business, to the payment of con- 
sequential damages to other persons in their property or 
business, was, in the absence of a statutory provision to 
that effect, unjustifiable both on principle and authority. 
Now having admitted that the occupation of the street was 
not a nuisance, because it was authorized by competent 
authority, and hence could not be wrongful, and that if the 
use of the street was lawful, in the absence of neg- 
ligence, no action would lie for consequential damages to 
any one, it might well have been thought that the case was 
closed; but not so. The court proceeded to pull down the 
premises it could not escape by saying that it was not satis- 
fied that the use of a public street in a city by steam power 
was withim the legitimate use of such street. It, of course, 
followed that the use, not being legitimate, was wrongful 
and unlawful. But the court did not stop here. It said: 
“A very delicate question arises upon Construction, as to 
whether there can be a taking, within the constitutional 
inhibition of rights and easements, which are a part of the 
necessary use to the full enjoyment of the property, with- 
out compensation.” After calling up a vision of a man 
“driven from his home and household gods” by trains 
screaming and smoking by his door to the detriment of his 
health and lawful pursuits, the court asked, “‘ Are not these 
equivalent, in construction of law, toa taking?’ In answer 
to the question, the following from Cooley on Const. Lim. 
is cited with approval. ‘“ Any injury to the property of an 
individual, which deprives the owner of the ordinary use 
of it, is equivalent to a taking, and entitles him to compen- 
sation.” C. C. L. 545. The court then added: “ We, there- 
fore. arrive at thg conclusion that, when the state grants a 
right, the use of which works an injury to another, and the law 
provides no mode of assessing compensation for such an injury, 
the right of suit fordamages * * * * * * is not taken 
away by such law.” A most remarkable conclusion, truly, 
and not wholly consistent with the “ recognized principles,” 
first laid down. But the court very properly refused to fol- 
low its own conclusion, holding that “insomuch as the law 
allowed [illegitimately] the use of the streets by steam-cars 
the passage over the street would not be, in itself, an ob- 
struction, while reasonably exercised. And the laying of 
iron upon the street, though it may create a jolt in crossing, 
would not be an element of damage; for it lies there by di- 
rection of law.” It was also held that the fanciful and 
specylative damages so feelingly alluded to by the court 
would not give a right of action; that danger to children, 
possibility of sickness, danger of injury from runaway 
horses, loss of the society of visitors, loss of trade, and 
sentimental injuries must be excluded. The actual depre- 
ciation in value of the abutting property was held to be the 
measure of damages. In this decision two judges con- 
curred and one dissented. 

In the subsequent case of the Savannah etc. R. Co. y. 
City of Savannah, 45 Ga. 602; People v. Kerr, 27 N. Y. 188; 
was cited with approval. The court said: “The City of 
New York holds the title to the streets of that city, upon 
the same trusts and limitations that the City of Savannah 
holds the streets, squares, lanes and passages of that city, 
to-wit.: for the use of the public,‘and not as corporate 
property.’ ‘And the trust of the city being publici juris, it 
is under the unqualified control of the legislature; and any 
appropriation of it to the public use by legislative authority is not 
ataking of private property, so as to require Compensation to 
the city to render it constitutional. People vy. Kerr,” supra. 
In this case of People v. Kerr it was found that the laying 
out, constructing, and operating the railroad in the street 
“would be a material interference with, and injury to the 
use and enjoyment of the lots fronting thereon.” And yet 
it was held that insomuch as the use was a public one, the 
railroad company could not be required ‘“‘to make com- 
pensation to the owners of any property affected by their 
proceedings for the consequential damages which might 
follow to the latter, however great, and however inevitable 
it may be.” It was also said that the appropriation of 
property to the construction or use of a railway was a pub- 
lic use, and that “of course the motive power used does 
not affect the question.” The same viewis taken by Cooley: 
“The constitutional question cannot depend upon the ac- 
cidental circumstance that the new road will or will not 
have an injurious effect.” Again: “This consideration 
cannot affect the question of the right of property, or the 
increase of burden upon the soil. It would present simply 
a question of degree in respect to the enlargement of the 
easement, and would not affect the principle.” Const. Lim. 





547-8. And in summing up on the general question involved 
in this inquiry the same high authority says: “It is not 
2asy, asis very evident, to trace a clear line of authority 
running through the various decisions bearing upon the 
appropriation of the ordinary highways and streets te the 
use of railroads of any grade or species: but a strong in- 
clination is apparent to hold that, when the fee in the pub- 
lic way is taken from the former owner, it is taken for any 
public use whatever to which the public authorities, with the 
legislative assent, may see fit afterwards to devote it, in 
furtherance of the general purpose of the original ap- 
propriation, and if this is so, the owner must be held to be 
compensated for the original taking for any such possible 
use.”” Const. Lim. 554-5. ‘“‘ When land is taken or dedica- 
ed for a town street, it is unquestionably appropriated for 
all the ordinary purposes of a town street; not merely the 
purposes for which such streets were formerly applied, but 
those demanded by new unprovements and new wants.” 
Id. 556. - 

The Connecticut cases frequently cited against the doc- 
trine of the principal case are not in point for two reasons; 
Jirst, because the title to the streets there in controversy 
Was notin the public, but in the abutting lot owners; and 
second, because decided under laws or charters requiring 
compensation for property taken or damaged. See Nichol- 
son v. N. Y. & N. H. R. Co., 22 Conn. 74; Imlay v. Union 
Branch R. R. Co., 26 Conn. 249, In this last case it was said: 
“The case of the Ohio and Lexington R. R. Co. v. Apple- 
gate, 8 Dana, 289, was cited at the bar. But it is quite clear 
that the Kentucky decision, like many of those reported 
by Barbour (Sup. Ct. N. Y.) proceeded on the ground that 
the ownership of the fee of a highway is vested in the 
public or its representatives, instead of the original pro- 
prietor. The present decision is founded upon opposite 
premises.” In Walker y. Old Colony, etc. R. R. Co., 108 
Mass. 10, the question raised was “ whether the jury might 
consider the depreciation of the value of the estate by rea- 
son of the proximity of the railroad to the dwelling house, 
and the incidental effect of the running of trains thereon.” 
The court said: ‘‘ These incidental effects are the natural 
and imevitalfle consequence of the exercise of the franchise 
which the legislature has granted to the corporation. They 
do not, therefore, constitute a public nuisance, and, inde- 
pendently of the taking of land, they cannot be made a 
ground for the recovery of damages, as for a private in- 
jury.” To the same effect, Rex. v. The London Docks, 5 
Ad. & E. 163. 

It has been contended that the more recent English cases 
arising under the Land Clauses Consolidation Act, the 
Railway Clauses Consolidation Act, and the Thames Em- 
bankment Act, militate against the rule here asserted; but 
we do not think so. In the cases in this country where the 
right to recover damage caused by the lawful appropriation 
of a public street for the purposes of a railway is involved, 
it is generally conceded that such damages cannot be re- 
covered in an ad quod damnum proceeding, unless compensa- 
tion is expressly given by statute. Protzman v. Indianapolis, 
etc., R. Co., 9 Ind. 467: Street Rw. Co. v. Cumminsville, 144 Oh. 
St. 523. But the English cases referred to were all actions 
for damages assessed under the acts authorizing the con- 
struction of the public works giving rise to the injuries 
complained of. Duke of Bucchleuch y. Metropolitan 
Board of Public Works, L. R., 5. H. L. 418, was a claim for 
damages under the Thames Embankment Act. The plaintiff 
oecupied premises with a garden fronting on the Thames, 
with a private easement over a causeway to the river at low 
water inark. In constructing the embankment, the premises 
were severed from the river, a public road was constructed 
between the embankment and plaintiff’s premisés on the 
space between the low and high water mark, and his ease- 
ment destroyed. The act gave compensation “not only 
to the value of the land taken, but to the damage sustained 
by the severance of the land taken from other lands, or by 
otherwise injuriously affecting such other lands by the ex- 
ercise of the powers of the special act.””, And by the terms 
of the act, the term “lands” was defined to include “ ease- 
ments, interest, rights and privileges in, over or affecting 
lands.”” Under this state of facts it was held that the plain- 
tiff was entitled to recover the amount to which the prem- 
ises were depreciated im value by reason of the public 
work. But it was expressly admitted in this case that his 
land, within the meaning of the act, must be taken to en- 
title a claimant to damages. On this point Mr. Justice 
Hannen said: “It may well be that there is a hardship in 
awarding no compensation to a person who sustains loss 
for public benefit unless his lands are taken; but there is a 
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manifest difference between the position of a person whose 
lands are taken, and that of one whose lands are not. The 
former was possessed of something without which the pro- 
posed public purpose could not be accomplished; he could 
have prevented the carrying out of the undertaking if he 
had not been deprived of his power by act of parliament, 
whereas the person whose lands are not taken had no such 
power, and could not have hindered the appropriation of 
lands, not his own, to any purpose not amounting to a nuis- 
ance. The legislature has recognized this right of prop- 
erty, and the power growing out of it, as a fact, but has 
guarded against its abuse by compelling its possessor to 
avail himself of it only as a means of obtaining a fair com- 
pensation for real damages.” 

The subsequent case of McCarthy against the same de- 
fendant, was an action for damages caused by the same 
work. In this case the plaintiff’s premises abutted ona 
public highway, on the opposite side of which was a public 
draw dock communicating with the Thames. In construct- 
ing the Thames embankment this dock was filled up, cutting 
off access from the river to the public street adjoining 
plaintiffs premises, whereby they became permanently de- 
preciated in value. The Court of Common Pleas held that 
the plaintiff's interest was “ injuriously affected” within the 
meaning of the acts before referred to, so as to entitle him 
to compensation. L. R. 7 C.P. 508. This judgment was aflirmed 
in the Exchequer Chamber, L. R. 8 C. P. 191, and by the 
House of Lords, L. R. 7, H. L. 243. The rule laid down as 
applicable to cases under the acts in question was that 
when “there is a physical interference with a right, whether 
public or private, which an owner of a house is entitled by 
law to make use of, in connection with the house, and 
which gives it a marketable value apart from any particular 
use to which the owner may put it, if the house, by reason 
of the works, is diminished in value, then arises a claim to 
compensation.” But in adopting this rule Lord Chelms- 
ford said: “I think the rule as thus stated may be accepted 
with this necessary qualification, that where the right 
which the owner of the house is entitled to exercise is one 
which he p inco with the public, there must be 
something peculiar to the right in its connection with the 
house to distinguish it from that which is enjoyed by the 
rest of the world. The case of Caledonian Railway Com- 
pany v. Ogilvy, 2 Macq. Se. App. 229, furnishes an illustra- 
tion of the propriety of the qualification of the proposed 
rule as far as it applies to an interference with a public 
right. There the claim for compensation was grounded 
upon the injury done to the appellant’s house as a residence, 
and the deterioration of its value by the railway crossing 
the approach of the lodge and gate on a level immediately 
in front of and within a few yards of the gate, whereby the 
free and open communication with the highroad was cut 
off, and all access prevented without constant liability to 
very great inconvenience and delay. This House held that 
the damage sustained was one which, though it might be 
greater in degree, was not different in kind from that to 
which all Her Majesty’s subjects were exposed.” 

To entitle the land-owner to compensation under the acts 
of parliament in question, three things must concur: 

1. There must be a taking of land within the declared 
meaning of the acts. 

2. The taking must be of such a nature that it would have 
given the land-owner a right of action if the works had 
been done without legislative authority. 

3. The injury sustained, to be the subject of an action, 
must be different in kind from that suffered by the public. 
This last rule grows naturally out of the second. 

These English cases are important in connection with the 
constitutional provision recently adopted in this state, de- 
claring that private property shall not be taken or damaged 
for public use without just compensation. As that clause of 
the Missouri constitution was taken substantially from that 
of Illinois, the decisions of the Illinois courts prior in date 
to its adoption here will probably be followed here, and it 
seems that such decisions, made after its adoption by the 
people of this state, are entitled to more than ordinary con- 
sideration. McMahon vy. Bridwell, 3 Cent. L. J. 798. And 
the rule laid down in Stone v. Fairbury, etc., R. Co., 68 Ill. 
394, that to give a right of action, there must be a direct 
physical injury, seems to be in harmony with the English 
cases, as well as those in Massachusetts and Connecticut, 
where statutory provisions, similar to the constitutional 
provision referred to, exist. And the same may be said of 
the decisions under the laws of Ohio and Indiana, and 
under the constitution of Pennsylvania. In the English 
cases there was not a direct physical injury to the prem- 





ises, but there was to an easement which, by the terms of 
the law, was brought within the meaning of the term land, 
as used therein. It does not follow that the damages are 
special and actionable in such a case, because the value of 
property is injuriously affected; for it is only where the 
work would have been a private wrong, actionable as such, 
but for the legislative permission, that an action will lie for 
compensation, and it will then lie for only such damages and 
depreciation in value as are caused by injurious conditions 
which would have been of themselves actionable but for 
the statute or constitution. In other words, when the law 
declares that property shall not be taken or damaged by 
legal process for a public use without just compensation, 
it is not intended to give a right of action for the doing of 
an act by legislative permission, where no action would 
have lain, had the act been done without such permission. 

2. Where the title is in the abutting lot-owner.—In this class 
of cases it seems to be well settled that the imposition of 
an additional burden will entitle the owner of the fee to 
compensation. But the authorities are by no means har- 
monious as to what constitutes an additional burden. The 
decided weight and tendency of the cases are in favor of 
the doctrine that a street railway whose vehicles are pro- 
pelled by horse-power is not an additional burden, and that 
a steam railway is. The rule laid down in I. B. & W. R. Co. 
v. Hartley, 67 Ill. 438, is as follows: ‘‘ Where the fee of the 
street remains in the abutting land-owner, the corporation 
may grant the right to a railway company to lay its track 
along or across any street; but the company avails of its 
privilege at its peril.’””’ Williams v. N. Y. Cent. R. Co., 16 
N. Y. 97; Hegar v. Ch. & N. W. R. Co., 26 Wis. 624; Nichol- 
son v. N. Y. & N. H. R. Co., 22 Conn. 83; South. Pac. R. Co. 
v. Reed, 41 Cal. 256; Haynes v. Thomas, 7 Porter (Ind.) 39; 
The Marquis of Salisbury v. Great Northern Rw. Co., 5 C. 
B. (N. 8.) 174; Harrington v. St. Paul, etc., R. Co., 17 Minn. 
215; Adams v. H. & D. R. Co., 18 Minn. 268. 

“In regard to street railways, not operated by steam 
power,” said Judge Redfield in an article on this subject, 
1 Am. L. Reg. (N. 8.) 197, “‘ the decisions have been uniform, 
we believe, that the land-owners are not entitled to any 
additional compensation.”” And as supporting this view, 
see Elliott v. F. H. & W. R. Co., 32 Conn. 579; Brooklyn, etc., 
R. Co. v. B. C. R. Co., 33 Barb. 420; S. & T. R. Co. v. City of 
Savannah, 45 Ga. 602; Murphy v. Chicago, 29 Il. 279; Brown 
v. Duplessis, 14 La. Ann. 842; Hogencamp v. Patterson Horse 
R. Co., 17 N. J. Eq. 83; Brooklyn, etc., R. Co. v. Coney 
Isiand R. Co., 35 Barb. 364; Hobart v. Milwaukee City Rw. 
Co., 27 Wis. 194; Commonwealth v. Temple, 14 Gray, 75; 
New Albany, etc., Rw. Co. v. O’Daily, 12 Ind. 551; Street 
Rw. vy. Cumminsville, 14 Oh. St. 523. This statement, how- 
ever, must be restricted to an ordinary street railroad laid 
on the surface of the grade. On principle we are unable 
to see why the motive power used can make any difference. 
It is true that the additional burden of a street railroad 
would not be so great as that of an ordinary railroad laid 
on ties on a different grade from that of the street. It is 
also true that a street railroad operated by steam power 
would be more burdensome than one operated by horse- 
power; but after all it is simply an increased burden, the 
use being public. It is different in degree, not in kind. 

M. A. L. 
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After the execution and delivery of a promissory note by 
M., and without his knowledge or consent, it was signed by 
J. In an action against both by an indorser, Held, (1.) 
that the adding the name of another maker to a bill or note 
is a material alteration, such as will discharge the original 
parties not consenting, without regard to whether the alter- 
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discharged; (2.) that J. became thereby the maker of a 
new note, and that the discharge of the other maker was 
sufficient consideration to support his promise, the law 
presuming that he knew that the effect of his signature 
would be to discharge M. 


APPEAL from Winneshiek District Court. 


The plaintiff filed a petition claiming of defendants, 
Nelson Miner and Ira Johnson, the sum of $100, with 
10 per cent. interest from January 19, 1867, on-a prom- 
issory note purporting to be made by them to Wm. N. 
Strong, and by said Strong endorsed to plaintiff before 
due and for a valuable consideration. The defendants 
filed their joint answer, alleging that since the execu- 
tion of the note sued on, the date thereof had been 
altered from January 19, 1870, to January 19, 1867. The 
defendant Miner filed his separate answer, alleging 
“that at the time he signed said note no other name 
was signed thereto; that the name of Ira Johnson was 
signed to said note without the consent of defendant 
Miner; that defendant Miner executed said note to 
said Wm. N. Strong, the payee thereof, as part consid- 
eration for the purchase of a horse sold by said Strong 
to said Miner; that said Miner was entitled to a set-off 
against said note on account of a breach of warranty in 
the sale of said horse; that said Johnson added his 
name to said note for the purpose of effecting a transfer 
thereof by said Strong to said plaintiff, and thus cut 
out defendant Miner of his defense thereto; that such 
addition of the name of defendant Johnson to said note 
was made without the knowledge or consent of de- 
fendant Miner, and with the knowledge and consent of 
plaintiff to all of above facts, except as to the consid- 
eration of said note; that by the addition of the name 
of said Johnson to said note and not otherwise, said 
Strong was enabled to transfer the same to plaintiff, and 
thus deprive defendant Miner of his defense thereto.” 
The plaintiff replied, alleging that he had no knowledge 
of any alteration in the date of said note at the time 
that he purchased the same, and also admitting that 
afier the execution by Miner of said note the name of 
Ira Johnson was added thereto, but alleging that de- 
fendant Miner afterwards consented to the addition 
of defendant Johnson as a co-maker of said note. 

Upon the trial, it was admitted that the names signed 
to the note are genuine, and that the name of Johnson 
was signed to the note after being made by Miner, and 
without his knowledge or consent. The defendant 
Miner offered to prove the facts alleged in his separate 
answer, but upon plaintiff’s objection the proof was 
rejected. 

The Court rendered judgment for plaintiff. De- 
fendants appeal. 


M. P. Hathaway, for appellant; Chas. P. Brown, for 
appellee. 
Day, J., delivered the opinion of the Court: 


I. The very decided weight of authority is that the 
adding the name of another maker to a bill or note is 
a material alteration, such as will discharge the original 
parties not consenting thereto, without inquiry as to 
whether the alteration is injurious or beneficial to 
them. 2 Parson’s Notes and Bills, pp. 556-560, and 
eases cited. Hall’s Administratrix vs. McHenry, 19 
Towa, 521. 

II. The signature of Johnson imparts a sufficient 
consideration. For aught that appears, he knew that 
Miner had no knowledge of the addition to the note. 
The law presumes that he knew the effect of his sig- 
nature would be to discharge Miner.~ There is no 
reason why he should be discharged from his obliga- 
tion voluntarily assumed. The effect of his act was to 
execute a new note at the time he attached his name. 
As the maker of such note he should be held liable. 


Upon the appeal of Johnson the case is affirmed, and 
on the appeal of Miner it is reversed. 


NOTE.—While the result reached in the fore going case 
was undoubtedly correct, the reasons given seem to be 
somewhat questionable. The joint answer set up a good 
defence, and the reply admitted that defence as to the 
original maker. The change of the date of the note was a 
| material alteration, and avoided it in the hands of an inno- 
cent holder. If Johnson signed the note after the altera- 
tion and it was taken, as it presumably was, on the faith, in 
whole or in part, of his signature, he was bound, notwith- 
standing the alteration. But we desire to refer more par- 
ticularly to the questions discussed in the opinion. 

It is now too well settled to require the citation of author- 
ities, that the material alteration of a contract without the 
consent of a party thereto will release him. It is equally 
well settled that the addition of the name of another maker 
without the consent of the original maker will release him; 
| for the contract is thereby materially enlarged, and that 

which before was the individual obligation of the first 

maker, becomes the joint contract of the two makers. One 

has the right to choose his company even in making a prom- 
| issory note. A joint contract is materially different from a 
| several contract. But we cannot see the logic in holding, 
as the court did in this case, that the original maker was 
discharged because the contract was enlarged by the addi- 
tion of another party, and that such other party was bound 
as on a new contract, having for its consideration the des- 
truction of the old. It would seem that if Johnson, in fact, 
became a party to the original contract so as to alter it, he 
must be held on it until discharged by some subsequent mat- 
ter. If his intrusion into the original contract required a con- 
sideration, it would not be valid,and would not discharge the 
original maker without a consideration. If he did not get 
in so as to bind himself, the other party was not materially 
discommoded with other company. The signing of the 
additional name to the note could not be treated as a spoli- 
ation of the contract. The contract is enlarged and left in 
force as to the party consenting to the enlargement, upon a 
valid consideration. 

It must not be supposed that the mere act of signing an 
additional name under that of the maker of a note without 
his consent will discharge him. To have that effect, the 
party so signing must be bound as an original maker, 50 
that if both makers were held it would be their joint, or 
oint and several contract. If the second signer does not 

ecome an original maker, if his contrat is independent of, 
or collateral to that of the original maker, or if it is that of 
a mere surety, the original contract is left intact and the 
original parties thereto are not discharged. 

Prima facie, one who signs a note at the lower right hand 
corner before its delivery to the payee, becomes thereby an 
original principal maker, and the better opinion seems to 
be that such is the effect of an unqualified endorsement on 
the back of a note under such circumstances by one not 
the payee, although numerous authorities of a very high 
character declare that it has the effect of a second endorse- 
ment, while other cases hold it to be a guaranty. But 
what is the presumption where a third party signs a note 
after delivery to the payee? The original contract being 
complete, it seems to us that the most natural conclusion 
would be that the party so signing intended to become a 
collateral surety or guarantor. This presumption, how- 
ever, would, we think, be open to evidence to show a con- 
trary intention. 

The answer in the case under consideration alleges that 
Johnson signed after delivery to enable the payee to ne- 
gotiate it; this, if true, and without more, would, we think, 
constitute him a guarantor; but the answer also alleges 
that he signed it as a maker, and the record shows an offer 
to prove the allegations of the answer. How far.the latter 
allegation negatives or qualifies the former, is a question 
of pleading that it is not necessary to consider here. 

In Stone v. White, 8 Gray, 589, the suit was on a promis- 
sory note, signed by three parties; the last signer added 
the word surety to his signature. The first two pleaded 
that the name of the third was signed to the note without 
their knowledge or consent, and claimed to be discharged 
on that ground. The other answered that he signed the 
note after its delivery to the payee, as surety, without con- 
sideration. Reply that the surety signed as consideration 
for an extension of time; and such was the proof. Held, 
that the consideration was sufficient, and that the original 
makers were not discharged. Bigelow, J., delivering the 
opinion of the court, said: “ His contract was collateral to 
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that of the signers of the note, and was in its nature a 
guaranty of their promise. * * * The placing of the 
name of Snow on the note, under the circumstances proved, 
did not constitute an alteration of the contract of the orig- 
inal parties. It did not in any way change or affect their 
rights. It was a new and independent contract, made on 
sufficient consideration with a third party, to which their 
consent was unnecessary. The validity of such a contract 
has often been recognized in this commonwealth.” In this 
last case, the third party in signing designated himself as 
surety, but we do not think that made any difference. It 
might have been shown by evidence outside the instrument, 
Kelley vy. Gillespie, 12 Lowa, 55; nor do we think the addi- 
tion was material. If he had signed as surety before the 
delivery of the note, he would still have been an original 
promisor and jointly liable with the principal makers. 
The contract of a surety may be a part of the original 
contract or collateral to it, and in the latter case it is in the 
nature of a guaranty. Green v. Shepherd, 5 Allen, 589, was 
a suiton notes signed “Geo.H. Shepherd,Joseph Shepherd.” 
Joseph signed after the delivery of the note to the payee, 
and as the case states, ‘‘ there was no evidence of what the 
arrangement was, if any, under which he signed them, other 
than the notes themselves.” Held, that in the absence of evi- 
dence of a new consideration he was not liable. In Miller 
v. Finley, 26 Mich. 249, where, after the delivery of a note 
by F., the maker, to the payee, his father was induced to 
sign it without F’s consent, it was held that the original 
maker was not discharged. The court said: ‘“ There is no 
doubt that any material alteration in a note, without the 
consent of the party responsible on it, and affected by it, 
will destroy it as to him. * * * * And there can be no 
question but that an addition to the number of signers of 
an instrument may,in some cases, at least, affect the oper- 
ation of it, as to some or all of those who have already 
signed.” But the court held that the contract of the father 
was that of suretyship merely, and laid down the broad, 
and, perhaps, too broad, rule that * It has always been com- 
petent for a person to become surety by signing the note 
of the principal, so as to become a joint and several maker. 
There is no rule which requires that a contract of surety- 
ship must be contemporaneous with the principal obliga- 
tion. And unless the principal’s liability is in some wey 
affected by the addition it cannot be material, * * 
We think, therefore, that the original maker of the note 
could not complain of the procurement of his father’s 
signature, and that he could not be discharged thereby.” 
No consideration was shown for the contract of suretyship ; 
but the surety made no defence, and the suit was by a bona 
Jide holder. McCaughey v. Smith, 27 N. Y. 39, recog- 
nizes the rule “that the addition of another maker to a 
note made by one or more parties is a material alteration 
of the contract,” because, as was there said, “ Instead of 
being the several or the joint obligation of the original 
party or parties, it becomes the joint or joint and several 
undertaking of different contractors. It is not material 
whether the change be prejudicial or the contrary; it is 
sufficient that it is material.”’ Gardner v. Walsh, 5 El. & B. 
Was cited with approval; and referring to the case of Chap- 
pell v. Spencer, 23 Barb. 584, the court said, this doctrine 
was applied in that case “in its strictest form, to vitiate a 
negotiable note whose holder had added his name as joint 
maker, instead of indorsing it, upon negotiating and ob- 
taining the money upon it.” “ There is,’ continued the 
court, “a difference between the present case and these 
however, which must not be lost sight of. [The court here 
referred to the facts which were, in substance, that the note 
was originally made by one Hall and indorsed by Smith, in 
which condition it was delivered to plaintiffs who were the 
payees, in payment for goods sold to Hall and Hungerford. 
Afterwards, at the request of plaintiff, and without the 
consent of Smith, Hungerford signed his name to the note 
just abov® that of Hall, for the purpose of adding further 
security. Smith, the indorser, alone defended.] This made 
no alteration of the terms of the contract. * * * It was 
not adding a joint maker, because the note had been made 
and negotiated. It was subscribing to become security 
upon a note already made and negotiated. * * If he 
could be held at all, I think it must have been by treating 
him as guarantor. If this were so, the case is out of the 
rule;.for a guaranty of the note is not an alteration of it 
or of the maker’s contract on it.” 

In Brownell vy. Winnie, 29 N. Y. 400, it was held that the 
addition of the name of another maker to a several note 
after delivery, without the knowledge or consent of the 
original maker, would not avoid the note. But this was an 














action against the second maker alone, who was also the 
payee. And in the course of the opinion the court said: 
“ Whatever rights the first maker may have to complain, 
the second can have none.’> And see Muir v. Demaree, 12 
Wend. 468. The case of Brownell vy. Winnie, supra, in so far 
as it held that the addition of the name of another maker 
to several notes, without the consent of the original maker, 
did not avoid itas to him, was criticised in the very well 
considered case of Wallace v. Jewell, 21 Oh. St. 163. In 
Brownell v. Winnie it was held, that insomuch as the note 
was in form several, the addition of the name of another 
maker did not make it the joint note of the two. In Wal- 
lace y. Jewell, supra, the court said: ‘* We cannot assent 
to this view. * * * The contention of the earlier cases was 
that such a note was joint only, but we have found no case 
in which such a note has been declared not to be joint, ex- 
cept that of Brownell v.Winnie.” In this Ohio case there was 
nothing in the pleadings to show that the additional name 
was placed on the note for any other purpose than that of 
adding another maker. Alluding to this fact the court said: 
“Tf the object had been to guaranty payment, or to furnish 
additional security otherwise than by becoming or assum- 
ing to become a joint maker, there could be no objection to 
the accomplishment of such an object. The new agree- 
ment in such a case would be a collateral one, and it would 
leave the integrity of the original note unaffected. Nor do 
we suppose the case would be altered, if in giving such se- 
curity the new party should, by mistake or inadvertence, 
sign the note in such a way as to indicate, prima facie, that 
he was an original promisor, the real intention being other- 
wise.” Mr. Daniel, in his recent work on Negotiable Instru- 
ments, first states the rule very correctly, that “ any change 
in the personality, number or relations of the parties, is, as a 
general rule, a material alteration;”’ p. 350, § 1387. But 
afterwards, in § 1389, he says: ‘‘ Where there is but one 
maker to a note and another is added, these views [i. e., 
that it isan immerteial alteration] apply with enhanced em- 
phasis. The addition does not vary the original maker’s 
liabilities in any respect. There could be no motive of 
fraud upon him or others to induce the addition. And while 
it would come within the letter of these declarations of 
courts that maintain anything which affects the integrity of 
the instrument to be a material alteration, it does not seem 
to us to come within their spirit. And on the whole, we 
think, it may be regarded as an immaterial alteration. In 
support of this novel doctrine, Miller v. Finley, supra, is 
cited. But that case is not authority for any such conclu- 
sion. The question did not even arise; for it was found 
that the additional name was placed on the note as security 
merely. The doctrine of Gardner v. Walsh is firmly es- 
tablished both in this country and England. It has been 
repeatedly approved by the courts of nearly every state in 
the union. And it is believed that no case in the United 
States can be found where it has been held that fhe addi- 
tion of the name of another maker to a note, without the 
consent of the original maker, would not discharge him. 
There are some cases, like Brownell v. Winnie, supra, which 
attempt to evade the rule in a quibbling sort of a way, but 
none of them deny it. M. A. L. 


MARITIME LIENS — HOME-PORT — RESI- 
DENCE OF OWNER—PLACE OF ENROLL- 
MENT. 





THE ALBANY. 
United States Circuit Court, District of Minnesota. 
Before HON. JOHN F. DILLON, Circuit Judge. 


1, NO LIEN FOR SUPPLIES OR REPAIRS TO DOMESTIC 
VESSEL.—A material man has no lien for repairs or supplies 
to i domestic vessel. 

2. FOREIGN OR DOMESTIC VESSEL—RESIDENCE—EN- 
ROLLMENT.—W hether a vessel is foreign or domestic de- 
pends upon the residence of her owners and not upon her 
enrollment, where the two are different. 

3 . CASE IN JUDGMENT.—The “ Albany” was 
owned at the town of Boscobel in Wisconsin, was enrolled 
at Galena, in Illinois, the nearest collector’s office to the 
residence of the owner; necessary supplies were furnished 
by the libelant to the vessel at La Crosse, in Wisconsin: 
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Held, that the libelant was not entitled to a maritime lien 
on the vessel. 

APPEAL in Admiralty. 

A libel in rem, was filed in the United States Dis- 
trict Court for Minnesota, in August, 1875, to enforce a 
maritime lien for necessary material and supplies 
furnished by the libelant to the Albany, at the re- 
quest of the master. These were so furnished by 
libelants in 1878, at La Crosse, in the State of Wiscon- 
sin, where the libelants resided and did business. The 
owner of the Albany was then and still is, one Jacob 
Heime, who resided at Boscobel, in the State of Wis- 
consin. Boscobel is within the collection district 
which has its collector’s office at Galena, Illinois, 
where the said Albany was enrolled and licensed, 
and Galena is the nearest collector’s office to Boscobel. 
The Albanay was engaged in navigating the Missis- 
sippi river, and during the winters she regularly laid 
up at Boscobel. She has painted on her stern, as re- 
quired by the act of Congress, the words, “*‘ The Albany, 
Boscobel, Wisconsin.” 

In 1875, the Albany was mortgaged to certain of 
the claimants, whose mortgages were duly registered 
just before the seizure of the boat. The mortgagees 
had no notice of the libelant’s claim. 

The Albany has been at the port of La Crosse as 
often as once a month during each season of naviga- 
tion, since the libelants furnished said materials and 
supplies. 

There were two main questions argued inthe dis- 
trict court: Ist. Has the libelant a maritime lien? 
2d. If so, is the same stale as respects the mortgagees? 

The district court entered a decree in favor of the li- 
belants. The owner and mortagees appeal. 

J. H. Davidson, for libelant (appellees); W. P. 
Warner, for claimants, (appellants). 

DILLON, Circuit Judge: 

The decisive question in this case is, what was the 
home port or state of the steamboat, “ Albany.” It is 
a question of very great importance, and in respect of 
which some conflict of judicia: opinion appears to ex- 
ist. It has been deliberately considered, and without 
spreading upon this opinion all the learning applicable 
to it, I proceed to state my views concerning it. As 
strengthening the conclusion arrived at, and illustrat- 
ing the reasons upon which it is based, it is desirable 
briefly to advert to the general law upon the subject of 
maritime liens or hypothecations. 

By the civil law, the material-man, for repairs made 
or necessary supplies furnished to a vessel, had an im- 
plied or tacit lien, whether the vessel was in her home- 
port or in a foreign port. Abbott on Shipping, 142. The 
Lottawanna, 21 Wall. 590;2 CENT. L. J. 410. And such 
isthe undoubted rule in the maritime nations of Eu- 
rope, Which have adopted the civil law as the basis of 
their jurisprudence. It is equally well known that this 
principle has not been adopted as the law of England, or 
rather, after having obtained in the admiralty courts of 
that country, for a long time, it was overturned by the 
hostility of the common law courts. The Zodiac, 1 
Haggard Adm. 325. 

In the present case, the supplies were furnished to 
the vessel at the instance of the master, and in the 
maritime law of Europe, certain limitations upon his 
power, as between him and the owner, in respect of 
contracts for supplies or money to obtain or make 
these, are declared to exist. 

By the celebrated marine ordinance of Louis XTV, 
whose provisions have been largely embodied in the 
Code de Commerce, material-men furnishing sup- 
plies are entitled to a lien; but this right is subject to 
the qualification (Article 232, Code de Commerce) 
that the master shall act in the place of residence (dans 
le lieu dela demeure) of the owners or their agent, 











without special authority, cause repairs to be made, 
buy sails, cordage, ete., or take up money for that pur- 
pose. But ifthe master violate this duty, the material- 
man, acting in good faith is not deprived of his right or 
remedies. The words “ the place where the owner re- 
sides,”’ are construed in France to comprehend the 
whole district, but not the whole country. Selden v. 
Hendrickson (The Richmond), 1 Brockenbrough, 396, 
399. But in England there is no implied lien reeognized 
for repairs made or supplies furnished in that country— 
the principle of the civil law in this respect having been, 
as above observed, overthrown by the early hostility of 
the common law courts to the admiralty jurisdiction. 
But for necessary repairs made and supplies furnished 
abroad, or in a foreign port, the English courts reeog- 
nize and enforce a maritime lien. 

It is important to notice the reasons given in the 
English courts for this distinction. Lord Mansfield 
says: ** Work done for a ship in England, is supposed 
to be on the personal credit of the employer ’’—the 
owner or master. ‘In foreign ports,” he adds, “ the 
master may hypotheeate the ship.’? Wilkins vy. Car- 
michael, Douglas, 101. And finally, the House of Lords, 
in 1789, to conform the law of Scotland to the law of 
England, in Wood v. Hamilton, decided that persons 
who had’repaired and furnished a ship in Seotland, the 
place of the owner’s residence, had no lien or privilege 
upon the ship itself. Abbott on Shipping, Ch. 3, part 2, 
page 147. 

A maritime lien for supplies and necessary repairs 
abroad at the instance of the master, the owner being 
absent, is allowed from necessity and the encourage- 
ment of trade. Abbott on Shipping, 144, 145. 

The question in England, as to what is the place of 
residence of the owner, has given rise to controversy; 
but Lord Tenterden says: *“ Lapprehend the whole of 
England is considered, for this purpose, as the residence 
of an Englishman; at least before the commencement 
of the mortgage.”” Abbott on Shipping, 155; Selden v. 
Hendrickson, 1 Brockenb, 402, where the subject is dis- 
cussed by Ch. J. Marshall. But the question is now 
settled in Great Britain by statutable provision. By 
19 and 20 Vict. c. 97, See. 8,all ports within Great 
Britain and Ireland, the Channel Islands, and the Isl- 
ands adjacent, if part of the Queen’s Dominions, are to 
be deemed home ports in relation to the rights and 
remedies of persons having claims for repairs done, 
or supplies furnished to ships. 

Such being the state of the law in Europe and Eng- 
land, it beeame a question in the Admiralty courts in 
this country, soon aftertheir creation under the consti- 
tution, what doctrines they would adopt in respect of 
repairs and supplies. Some followed the more en- 
larged right given by the Continental or general mari- 
time law; others the more restricted right recognized 
by the English courts. In this condition of the law at 
home and abroad,the Supreme Court of the United 
States in 1819, decided the case of the General Smith, 
4 Wheaton, 438. In that case a Baltimore merchant 
furnished supplies to the ship General Smith, which 
was owned at Baltimore, and the court decided that 
there was no lien upon the vessel. In delivering its 
judgment, Mr. Justice Story thus states the doctrine 
of the court: ‘* Where repairs have been made or ne- 
eessaries have been furnished to a foreign ship, or to @ 
ship in the port of a state to which she does not be- 
long, the general maritime law, following the civil law, 
gives the party a lien on the ship itself for his security. 
But in respect to repairs and necessaries in the port or 
state to which the ship belongs, the case is governed 
by the municipal law of that state, and no lien is im- 
plied, unless it is recognized by that law.’”? The case 
of the General Smith has been frequently approved 
by the supreme court, and in the recent case of The 
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Lottawanna, 21 Wall. 558, it has been solemnly re- 
affirmed with but two dissenting judges. In applying 
the rule of the General Smith, in other cases, the 
following language, bearing upon the question in the 
case under consideration, has been used: ‘“ Material- 
men who furnish materials or supplies for a vessel * * 
in a port other than a port of the state where the vessel 
belongs, have a maritime lien on the vessel ”’ therefor. 
The Belfast, 7 Wall. 643, per Clifford, J. But not “for 
materials and supplies furnished to a vessel in her 
home port.” Ib. 645. “A maritime lien does not 
arise for repairs made and supplies furnished in the 
home port of the vessel.”” This ** question was put at 
rest’? by the General Smith, 4 Wheat. 443. Per 
Clifford, J., in The Kalorama, 10 Wall. 211. Ferry 
Co. v. Beers, 20 How. 393, 402. 

We are thus brought to the question in the present 
case, whether the Albany, within the doctrine of 
the supreme court, belonged to the State of Wisconsin, 
where her owner resided, and to which she purported 
to belong by the words painted upon her stern, or be- 
longed to the State of Illinois, in which she was en- 
rolled. Or in other words, which is the home port? 1. 
Is it the particular town or city in a state in which the 
owner resides, and is every other port in the state as 
well aselsewhere, foreign? 2. Isthe vesselata home port 
at-all ports in the state in which her owner actually re- 
sides, although she may be enrolled in another state? Or 
3. Does the state in which the enrollment is made con- 
clusively determine the home port or domestic character 
of the vessel, irrespective of the residence of the owner? 

To solve these questions let us first seek the aid of 
adjudged cases. In The Brig Nestor, 1 Sumner, 73, 
A. D. 1831, on which a lien for supplies furnished in 
the District of Columbia, for the Nestor, belonging to 
the port of Portland, Maine, was sustained, Mr. Justice 
Story said: ‘“‘ The Admiralty has a clear jurisdiction to 
maintain such suits whenever the supplies have been 
furnished to the vessel in a foreign port; and every 
port is foreign to her which is not in the same state 
to which she belongs. 
in the case of the General Smith, and it has never, to my 
knowledge, been in the slightest degree departed from.”’ 
‘Ports of states other than those of the state where 
the vessel belongs,” says Clifford, J., “are considered 
as foreign ports.” The Lulu, 10 Wall. 200; Jb. 212. 
“The term ‘foreign port’ in the jurisprudence of the 


United States,” says the same learned judge, in a case | 


on the circuit, “ includes all maritime ports other than 
those of the state where the vessel belongs.”” Burke v. 
The Brig Rich, 1 Clifford C. C. 308, 314. And see the 
illustration put by the same judge in the case of “‘ The 
Lottawanna, 21 Wall. at p. 594. 

The language of the opinion in the case of the Gen- 
eral Smith and of Mr. Justice Story and Mr. Justice 
Clifford above referred to, fairly implies, I think, that 
the domestic or foreign character of the vessel is de- 
termined by the state in which the owners reside, and 
not by the state in which the enrollment is made. And 
decided cases (The General Smith, the Nestor, the 
Chusan, 2 Story, 456), in the statement of them, 
show that the residence of the owner was regarded, and 
not the enrollment. 

In the case of The Golden Gate, 5 Am. Law Register, 
O. 8. 142, 1 Newbury 308, decided by an able admiralty 
judge, the precise question was presented, whether the 
foreign or domestic character of a vessel] depended on 
the residence of her owner or on the’port of her en- 
roliment. Judge Wells decided that where these 
were different the residence of the owners governed as 
respects the rights and remedies of material-men. 
And the same reason is given by him as the one which 
is supposed to underlie the rule in this country denying 
a maritime lien for supplies to a domestic vessel. Judge 


So the doctrine was laid down | 








Wells says: “‘ If the owners reside in a foreign country, 
or in another state, the material-man is presumed to give 
credit to the boat and also to the owners—because he is 
not presumed to rely alone on the owners who live so re- 
mote and who are beyond the jurisdiction of the courts 
of his state. If the owners reside in the same state with 
the material-man, the latter can easily resort to them 
for payment and readily enforce it in the courts; there- 
fore he may well be supposed to give credit to the 
owners alone. It is apparent, therefore, that the place 
of eurollment has nothing to do with the credit that 
is given; and has, therefore, nothing to do with the 
question of lien.” 

A similar principle was approved and applied by 
Judge Leavitt, in the case of The Superior, 3 Am. 
Law Reporter, O. S. 622, 1 Newbury, 178. He holds that 
the place of enrollment is only prima facie evidence of 
the port or state to which the vessel belongs, and denies 
the soundness of The Indiana, Crabbe, 479, so far as it 
decided that the vessel necessarily belonged to the port 
where she is enrolled. 

The exact question whether the home port of a vessel 
is determined by the residence of the owner or the 
place of enrollment, arose in The Mary Bell, 1 Sawyer 
135, and it was decided by Judge Deady that the state 
in which the owner resided, and not that in which the 
enrollment was made, governed. Judge Betts made 
a similar decision in the Southern District of New 
York. The Kosciusko, 11 N. Y. Legal Obs. 38. And 
in the Alida, this learned Judge says: ‘‘ Where services 
or supplies are rendered to a foreign ship, a lien attaches 
by the general maritime law, and the different 
states of the federal Union are, in regard to this ques- 
tion, regarded as foreign states to each other.” 1 Abbott 
Adm. Rep. 168. The conclusion accords with the views 
of Chief Justice Marshall, Selden v. Hendrickson, 1 
Brockenb, 396, 403, 1819, where, after stating the law of 
England, he says: “‘ The same principle applied to the 
United States, requires, I think, that a port in one 
state should not be considered as the plade of residence 
of owners who live in another state.” * * ‘“ If every 
port, except that in which the owner actually resides, 
be not for this purpose [the hypothecation of the ves- 
sel] a foreign port, I perceive no rule more proper in 
this country, no rule better adapted to our situation 
and to the reason of*the thing, than to say, that the 
power of the master to hypothecate, exists in every 
port out of the state in which the owner resides, where 
he has no agent.”’ 

I am aware that in The Loper, Taney’s Decisions 
500, A. D. 1851, Mr. Chief Justice Taney is reported as 
laying down a contrary doctrine, and as saying: “* The 
circumstance that the owner or character [of the Loper]} 
was a citizen of another state, would not make hera 
foreign vessel in the port of Baltimore; the port at 
which she was enrolled and licensed was her home- 
port. As she belonged to Baltimore, and the supplies 
were furnished here, they were furnished at her home- 
port, and created no lien upon the vessel. This ques- 
tion was directly decided in the case of the General 
Smith.” And this is all of the opinion of the Chief 
Justice on this point. He enters into no reasoning, and 
although great weight is due to every expression of this 
eminent Judge, I think it manifest,from the opinion 
itself, that his attention was not called to the ecqnsider- 
ations affecting the question, and that he acted upon 
the supposition that the case was controlled by the 
General Smith, and decided it by simply citing and 
following the judgment of the Supreme Court. 

A still different view has been taken as to what con- 
stitutes the home-port of an American steamboat en- 
gaged in inland navigation, by Judge Deady, in the 
ease of The Favorite, 7 Ch. Legal News, 395, which was 
enrolled in Oregon, and whose owner resided at the 








a 


e-o.a 2 








le 
r 


2a e2eooeod 


ond 


emo 


ss & %& SY 


wens SF YS SS F 





THE CENTRAL LAW JOURNAL. 


19 





place of enrollment. The learned Judge, after remark- 


ing that “ under the ruling of the Lottawanna by the | 


Supreme Court, what constitutes the home-port is yet 
an open question,” says, “I think upon reason and 
convenience, the home-port onght to be the one where 
the vessel is enrolled. Away from that place, whether 
in or out of the state where her owner resides, she is 
supposed to be in itinere, and therefore relying upon 
her credit for the purchase of supplies to continue the 
voyage.” 


And he held, that materal-men residing in | 


Oregon were entitled toa maritime lien, if they resided | 


ata town or port in the place different from the one 
where the owner resided and the boat was enrolled. I 


do not think the Judge intended to overrule his decision | 


in the case of The Mary Bell, supra, and however con- 
venient the doctrine he held would be, and however 


desirable it might be deemed as limiting the doctrine of | 


The General Smith, denying a lien upon domestic ves- 


sels, I have not been able to persuade myself that itis | 


consistent on this point with the judgments of the Su- 
preme Court. 


All of the adjudications in respect to the rights and | 


remedies of material-men, since the case of the General 


Smith, have proceeded, I think, upon the notion that | 
vessels owned in the state where the credit was given, | 
are to be considered as domestic vessels, and there isin | 
lien; if owned without the | 


such cases no maritime 
state, there is a maritime lien, and I shall decide the 


case upon the assumption that this view is the one we | 


are required to take by the decisions of the Supreme 
Court. 

I have not discussed the question upon principle. It 
were profitless to do so. I content myself with the ob- 
servation that it would doubtless have been better, in 
view of our local situation, if the Supreme Court had 
adopted the rule of the general maritime law, recog- 
nizing a lien for proper repairs made and supplies 
furnished on the credit of the vessel, without respect to 
the states in which the creditor and owner of the vessel 
reside. .The doctrine of the Supreme Court, which it is 
safe to say would never have been adopted if the court 
could have had the benefit of the reflected light of sub- 
sequent experience, when applied to vessels navigating 
on lakes and inland waters, traversing several states, 
has produced, and if. it remains, will continue to pro- 
duce confusion, inconvenience, hardship and injustice 
between creditors equally meritorious. But the Su- 
preme Court, in The Lottawanna, in the face of an un- 
answerable dissent, stands by, rather than vindicates, 
the doctrine of the General Smith, discriminating be- 


tween the rights and remedies of domestic and foreign | 


material-men. The inferior courts must accept its ex- 
position of the law as authoritative until that tribunal 
changes its judgment or Congress shall, as in my judg- 
ment it ought, make that provision for domestic cred- 
itors which is so ineffectually provided by the boat 
laws of the different states. 

My understanding of the decisions of the Supreme 
Court as to the rights and remedies of material-men 
lead me in this case to these conclusions: 

i. That the Albany “ belonged” to the state of 
Wisconsin, and that every port in that state was, as re- 
spects material-men, the home-port of the vessel. The 
libelant vending in, and extending credit in that state, 
is, under the view of the Supreme Court, conclusively 
presumed to have extended it to the owner who resided 
in the state or to the master, and has no implied or 
maritime lien on the vessel. 

2. That as respects the rights and remedies of materi- 
al-men, the home-port or state of a vessel is the state 


| 


wherein the owner resides, and not the state or | 
district in which she is enrolled, where the laws are | 


different. To hold in such a case that the enrollment con- 
trolled, would destroy the only foundation upon which a 


| 


distinction between the rights of domestic and foreign 
material-men has been made, viz: that the former 
are presumed to extend credit to the owner, whom they 
are presumed to know, or whom, at all events, they may 
pursue in the courts of their own state. The St. Law- 
rence, 1 Black. 527; The Lottawanna, 21 Wall. at p. 593. 

The decree of the district court is reversed, and a de- 
cree will be here entered dismissing the libel at the 
costs of the libelant. 

DECREE ACCORDINGLY. 
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BANKRUPT ACT—NUMBER AND VALUE OF 
CREDITORS—ATTACHING CREDITORS. 


RE SCRAFFORD. 





United States Circuit Court, District of Kansas. 
Before Hon. JOHN F. DILLON, Circuit Judge. 


Creditors who have obtained liens by attachment within 
four months before the commencement of proceedings in 
bankruptcy, are not to be reckoned in computing the pro- 
portion of creditors who must unite in an involuntary 
petition. 


The facts appear in the opinion. 


Judson & Motter, attorneys for petitioning creditors ; 
J. E. Taylor, A. Wells and Doniphan & Reed, con- 
tra. 

DILLON, Circuit Judge, in delivering his opinion 
orally, in substance said: This case is before me ona 
petition to review the action of the district court, and 
the facts are as follows: Isaac T. Hosea filed his peti- 
tion for adjudfeation of bankruptcy against Charles G. 
Scraftord, alleging, among other things, that he consti- 
tuted one-fourth in number of the creditors, and that 
his claim was one-third in amount of the indebted- 
ness of the alleged bankrupt. This was denied by 
Serafford, who appeared by attorney and filed a list of 
his creditors, with a statement of his indebtedness. Cer- 
tain other creditors then appeared, alleging that they 
had levied attachments on the debtor’s property, within 
four months before the commencement of the proceed- 
ings, and asked leave to oppose the adjudication. This 
leave was granted them, and the court proceeded to in- 
quire into the number of creditors and the amounts of 
their respective claims; whereupon, it was moved on 
part of the petitioning creditors, that all persons who 
held such attachments, be excluded from the count as to 
the number of creditors and amount of indebtedness 
necessary to be joined in the petition. This motion was 
overruled by the district court, and notice being given 
of the proposed filing of a petition for review, the case 
was stayed at this point, and no further proceedings 
have since been had. 

The object of the bankrupt law is, to secure an equal 
distribution of the estate of the bankrupt amongst all 
of his creditors, and in order the most effectually to ac- 
complish this, creditors who have obtained preferences 
are excluded from participation in the proceedings 
until after the election of an assignee. I can see no 
reason why attaching creditors should not be governed 
by the same rules which apply to other creditors, whose 
debts are secured by preferences, which the adjudica- 
tion will defeat. Indeed, as all attachments levied 
within four months before the commencement of the 
filing of the petition would be dissolved ipso facto, by 
the operation of the bankruptcy proceedings, persons 
holding liens by such attachments would seem to have a 
peculiar interest in defeating an adjudication, and for 
this reason should not be reckoned for the purposes of 
those proceedings as creditors of the alleged bankrupt. 
Of course, they could not be counted if the attachments 
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were sued out with a view of obtaining a preference 
over other creditors, and asin most cases, a ground of at- 
tachment is also an act of bankruptcy, the presumption 
would be strong that such was the object of an attach- 
ing creditor. A person with a knowledge that his 
debtor has committed an act of bankruptcy, should not 
be permitted to obtain by attachment, and hold a pref- 
erence over other creditors. I do dot think that ered- 
itors, any more than the debtor, should be permitted 
so to defeat the object of the bankrupt law. <A secured 
creditor can not vote for assignee, nor can he have his 
debtor adjudged a bankrupt. If he cannot be coun- 
ted in favor of the proceedings to put the debtor into 
bankruptcy, because he is secured, there is no principle 
upon which he could be counted against them. 

My conclusion therefore is, that when a creditor of an 
alleged bankrupt, either by an arrangement with the 
bankrupt, or by attachment, obtained a security or lien 
for his claim in fraud of the bankrupt act, or which 
would be avoided by that act if the debtor is adjudged 
a bankrupt, he can not be counted, nor can his claim 
be estimated, in computing the number and value 
necessary to be joined in the petition. 

REVERSED. 
ae ae 


EQUITY PRACTICE IN FEDERAL COURTS. 


O’HARA ET AL. vs. MACCONNELL ET AL. 


Supreme Court of the United States, October Term, 
1876. 


1. DECREE AGAINST MINOR AND FEME COVERT—GUAR- 
DIAN NOT APPOINTED.—It. is error, for which a decree in 
chancery will be reversed, to make such decree against a 
woman whom the bill shows to be both a minor and feme 
covert, with no appearance by her or for her, without ap- 
pointing a guardian ad litem. 

2. FINAL DECREE—NO APPEARANCE.—It is alsg error to 
render a final decree for want of appearance at the first 
term after service of subpcena (Equitq Rules 18, 19), unless 
another rule-day has intervened. 

3. TRUST ESTATE—TRUSTEE MUST BE JOINED.—Where 
the object of the suit is to divest a feme covert or minor of 
an interest in real estate, the title of which is in a trustee 
for her use, the trust being an active one, it is error to de- 
cree against her without making the trustee a party to the 
suit. 

4. HOW LONG RIGHT OF APPEAL EXISTS.—The making of 
the conveyance as ordered by the decree does not deprive 
defendant of the right of appeal. 

5. Neither a subsequent petition in the nature of a bill 
of review, nor anything set up in the answer to such peti- 
tion on which no action was had by the court, can prevent 
a party from appealing from the original decree. 


APPEAL from the Circuit Court of the United States 
for the Western District of Pennsylvania. 

Mr. Justice MILLER delivered the opinion of the 
court: 


Michael O’Hara was adjudged a bankrupt December 
9, 1867, and the appellees duly appointed assignees, to 
whom an assignment of his effects was made in due form. 


As such assignees they filed in the Cireuit Court for | 


the Western District of Pennsylvania, the bill m chan- 
cery on which the decree was rendered from which the 
present appeal is taken. The bill alleges that a convey- 
ance of certain real estate made by said O’Hara and his 
wife, Frances, on the 10th day of July, 1866,to William 
Harrison and G. L. B. Fetterman, in trust for the use 
of the wife, was a fraud upon creditors, and prays that 
the deed be declared void, and that O’Hara, his wife, 
and Barr, her guardian, be decreed to convey the land 
to complainants, that they may sell it for the benefit of 
O’Hara’s creditors, free from the embarrassment crea- 
ted by said deed of trust. 
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The bill also alleges that Mrs. O’Hara is a minor, and 
that Mr. A. M. Barr is her legal guardian. 

A subpeena was issued on the 5th day of April, 1869, 
and served on the 7th on O’Hara, for himself and wife, 
and on Barr,and on the 7th day of May following, with- 
out appearance, and without answer by any defendant, 
the bill wes amended, was taken as confessed, anda 
final decree rendered. This decree enjoined the de- 
fendants from setting up any claim to the land, and or- 
dered all of them to convey and release the same to 
the assignees, and in default of such conveyance within 
thirty days, Henry Sproul was appointed commissioner 
to do it in their name. A copy of this decree was 
served on the defendants May 10th, and on the 14th of 
June the order was complied with by a deed made by 
O’Hara, his wife, and Barr, which on its face purports 
to be in execution of the order, and for the considera- 
tion of one dollar. It will thus be seen that, within less 
than five weeks from the filing of the bill, and without 
any actual service of the writ or other notice on her, a 
decree was entered against a woman who was botha 
minor and a feme covert, without the appointment of 
a guardian ad litem, without any appearance by her or 
for her, depriving her of fourteen acres of land now 
within the limits of the city of Pittsburgh. It is from 
this decree that she appeals. 

By the 13th rule of practice of the courts of equity of 
the United States, as it stood when the subpeena in this 
case Was served, a delivery of a copy to the husband 
was good, where husbandand wife were sued together; 
but the rule was amended by this court in 1874, so as to 
require a personal service on each defendant, or by 
leaving a copy for each at his or her- usual place of 
abode, with some adult member of the family. The 
service in the present case would not now be good, 
though it must be held to have been so at the time it 
was made. 

It would be very strange if a decree obtained under 
such circumstances could stand the test of a critical 
examination. We are of opinion that there are several 
errors sufficient to justify its reversal. 

1. It was the duty of the court, where the bill on its 
face showed that the party whose interest was the prin- 
cipal one to be affected by the decree was both a minor 
and a feme covert, and that no one appeared for her 
in any manner to protect her interest, to have appoin- 
ted a guardian ad litem for that purpose. If neither 
her husband, nor he who is styled her guardian in the 
bill, appeared to defend her interest, it was the more 
imperative that the court should have appointed some 
one to doit. There is no evidence in the record except 
the statement in the bill, that Barr was her guardian. 
If he was not, then there was no one served with no- 
tice, whose legal duty it was to defend her. If he was 
her guardian, there is no evidence of the precise nature 
of his duties or power, as there are several classes of 
guardians. As tothe particular property now in con- 
test, she had atrustee in whom the title was vested 
for her use, and whose duty it would have been to pro- 
tect her interest in it; but strangely enough, he was 
not made a party. It was, therefore, error in the court 
to proceed to a decree without appointing a guardian 
ad litem. 1 Daniells’ Chane. Practice, 160, Chap. IV., 
§ 9; Coughlin’s Heirs v. Brents, 1 McLean, 175; Lessee 
of Nelson v. Moore, 3 Ib. 321. ° 

2. If Mrs. O’Hara had been under no disability, it 
was error to have entered a final decree for want of ap- 
pearance on the return day of the writ or during that 
term. 

** According to the practice of the English chancery 
court,” says Mr. Justice Washington in Pendleton v. 
Evans’ Executor, 4 Wash. C. C. R. 337, ‘* a bill can not 
be taken pro confesso after service of subpoena; and 
even after appearance, until all the processes of con- 
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tempt toa sequestration have been exhausted, after 
which the bill is taken pro confesso, and a decree 
passes which is absolute in the first instance.”? He 
then comments on the practice of the New York chan- 
cery court, which, instead of a proceeding in contempt, 
required a rule to answer to be served on the defendant, 
and if this was not obeyed, the bill might be then taken 
pro confesso. He then adds: “ The principle which 
governs the practice in both these courts, is that the 
defendant shall not be taken by surprise, but shall have 
sufficient warning before a decree is entered against 
him by default.”? He then states the practice by the 
rules adopted by the Supreme Court forthe federal 
courts, as follows: ‘ If the answer, the subpeena being 
returned executed, be not filed within three months 
after the day of appearance and bill filed, then defen- 
dant is to be ruled to answer; and failing to do so, the 
bill may be taken for confessed, and the matter thereof 
be decreed immediately; but this decree is only nisi, 
to be made absolute at the term succeeding that to 
which service of a copy of the decree shall be returned 
executed, unless cause to the contrary be shown.” And 
in the case of Read v. Consequa, 4 Wash. C. C. R. 180, 
where a bill on which an injunction had been allowed 
had remained unanswered, and without appearance of 
defendant, who had been duly served five years before, 
ho refused to grant an order taking the bill pro con- 
What a contrast 
to the speed with which the decree was entered in the 
case before us. 

Rules 18 and 19 of the equity practice as now exist- 
ing have moditied those which are mentioned by Judge 
Washington; and unless the defendant demur, plead, or 
answer, on or before the rule-day next succeeding his 
appearance, the plaintiff may enter an order in the 
order-book that the bill be taken pro confesso, and 
the matter thereof decreed at the next succeeding 
term. But in the case before us, the final decree was 
entered on the day fixed for appearance, or at most at 
the same term. / 

Thesstanding rule now requires defendant to plead by 
the next rule-day after appearance, which is the same 
as if a special rule were taken on him to do so. It is, 
therefore, clear that the final deeree could not be made, 
even under the present rules, until the term of the 
court next succeeding the one at which it was ren- 
dered. 

The remarks of Mr. Justice Washington show that 
these rules are not merely technical and arbitrary, but 
are made to prevent a defendant from losing his rights 
by surprise. 

3. The legal title to the property in question was held 
by Fetterman in trust for Mrs. O’Hara. The trust was 
not a naked or dry trust; for he was empowered, with 
her consent, to sell it and reinvest the proceeds on the 
same trusts, or to mortgage it, and with the money so 
raised purchase other real estate. How the decree can 
clear the property of this trust without having the 
trustee before the court, it is difficult to see. This was 
the object of the suit; but how can it be made effectual 
for that purpose in the absence of the person in whom 
the title is vested? We think that in a case like this, 
where a woman, under the double disability of cover- 
ture and infancy, has a trustee in whom the title of the 
property in controversy is vested for her use, the court 
should have refused a decree until he was -made a 
party. 

It is said that after making the deed which the court 
ordered, the appellant is bound by it and can not now 
prosecute this appeal. The prineiple is unsound. The 
deed recites on its face that it is made under the order of 
the court. The parties must either have obeyed the order 
of the court, or taken an appeal and given a superse- 
deas ina sum so large that they were probably unable to 





doit. “In no instance within our knowledge,” says 
the court in Erwin vs. Lowry, 7 How., 184, “* has an ap- 
peal or writ of error been dismissed on the assumption 
that a release of errors was implied from the fact that 
money or property had changed hands by force of the 
judgment or decree. If the judgment is reversed, it is 
the duty of the court to restore the parties to their 
rights.”? That was a case where the appellant received 
the money which, by the decree, he recovered of the ap- 
pellee, and is, therfore, a stronger case than the 
present, as his action would seem to ratify the decree. 

About three years after this decree, appellants filed a 
petition in the circuit court in the nature of a bill of 
review to set it aside. To this petition the appellees 
filed an answer, in which, among other matters, they 
set out a copy of another deed made by O’Hara and 
wife the day after (as they allege) Mrs. O’Hara became 
of age, and they rely on that deed here as a bar to the 
appeal. ‘ 

It is sufficient now to say, as to that deed, that it is 
long subsequent to the decree and apart from it. Its 
validity and force must stand or fall on its own merits, 
wherever and whenever they may be tried, in any issue 
made on them. It has nothing to do with the appeal 
which regards the errors of the decree, and which 
the appellant has a right to have reversed. When 
this is done, and she is placed where she ought to be in 
that regard, the effect of the deed now under consider- 
ation may, perhaps, be decided on a supplemental bill 
setting it up as mattereoecurring since the commence- 
ment of the suit, or by the appellees dismissing their 
present suit and relying on the title acquired by that 
deed. 

Another equally conclusive reason why we can not 
consider any other matters arising under the petition 
and answer is, that there is no order, decree, or other 
action of the court on them. The record closes with 
the bill and answer, the latter filed May 23, 1874, and 
the present appeal allowed August 4, 1874. 

We, therefore, take no notice of this subsequent 
pleading, but reverse the original decree and remand 
the case to the circuit court for such further proceed- 
ings as to right and justice may appertain. 


BOOK NOTICES. 





FIELD’s INTERNATIONAL CODE, SECOND EDITION. 
Outlines of an International Code. By Davip Dupb- 
LEY FIELD. Second Edition. New York: Baker, 
Voorhis & Co., 1876. 

A Code, according to the meaning given to it by the 
author of this volume, is a digest of law, stated in dis- 
tinet propositions, and arranged in methodical order; 
and an International Code is in effect a comprehensive 
treaty between the nations assenting to its adoption, 
and thereby giving to it the force and effect of law. 
Sovereignty and equality are among the essential attri- 
butes of every nation, and thus each nation is exempt 
from all foreign interference with its action within its 
jurisdiction, limited only by the compacts, usually in 
the form of treaties, to which it becomes a party, and 
by those principles of universal justice which are 
recognized as binding upon every State. It is, of 
course, understood by all that the Code framed by the 
distinguished author of the work above entitled has 
not received the assent of any nation. A formulated 
International Code has never yet been adopted. One 
of the leading purposes of Mr. Field, in the present 
volume, and of his labors as a member of the Institute 
of International Law, which was founded at Ghent in 
1873, and of the Association for the Reform and Codifi- 
cation of the Law of Nations, founded at Brussels in 
1873, and which met at the Hague in 1875, and at 
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Bremen in 1876, is to demonstrate both the practica- 
bility and the desirableness of such a Code. The pres- 
ent work is a concise statement of the principles of the 
Law of Nations, as recognized by the leading powers 
of the civilized world in their intercourse with each 
other. 

The history of this undertaking on the part of Mr. 
Field is briefly this: 

In September, 1866, he recommended to the British 
Association for the Promotion of Social Science the 
formation of a complete Code of the Public Law, to be 
presented, after careful and thorough revision and 
amendment, to the attention of Governments, in the 
hope of its receiving, at some time, their adoption for 
the government of the nations and their members in 
their relations with each other. The proposition, which 
was approved by the Association, “‘ embraced not only a 
codification of existing rules of International Law, but 
the suggestion of such modifications and improvements 
as the more matured civilization of the present age 
should seem to require. The purpose was to bring 
together whatever was good in the present body of 
public law, to leave out what seemed obsolete, unprof- 
itable or hurtful, and then to add such new provisions 
as seemed most desirable.”’ 

This project of a Code is founded upon the accepted 
usage of nations, upon treaties, and the opinions of 
eminent writers upon international law and the author- 
itative decisions of the judicial tribunals of Great 
Britain and the United States, gnd contains such pro- 
visions for international regulation in time of peace 
and of war as it is supposed would, in substance, be 
recommended by wise statesmen and jurists, if the 
leading powers on each side of the Atlantic would 
consent to their formal adoption. 

We firmly believe in the practicability of a Code of 
International Law. Of this there can be little doubt. 
The labors of Mr. Field in the volume before us area 
demonstration of such practicability. And of the de- 
sirableness of such a Code there can be as little ques- 
tion. The great obstacle in the way is, to secure the 
assent of the leading powers to a formulated Code. 
But this will certainly come, as a result of the more 
facile and easy and rapid intercourse brought about by 
the steam engine and the electric telegraph. For ex- 
ample, the present Code contains proposed provisions 
of a general character in respect to international postal 
service; and Mr. Field, in his preface, well points out 
that the late postal treaty made between sixteen dif- 
ferent nations proves the practicability of a general 
treaty concerning one subject; and if practicable as to 
one important subject, why not as to many others? 

Such a Code would lead naturally to the formation 
of a tribunal or tribunals for the adjustment of dis- 
putes to be settled according to its provisions, and thus 
peaceful international arbitration or enlightened and 
impartial adjudication would largely supersede an 
appeal to force. To such a benign result the minds of 
some of the best thinkers and most considerate and 
sagacious statesmen are rapidly tending. It will surely 
come in the future, and the experience of the last few 
years gives strong hope that it is in reversion for the 
world at no very distant day. This work is a monu- 
ment of the wide and ripe learning of the author, in 
which he and his country may justly feel great pride. 

J. ¥F.D. 
—o—_——_ 


EWELL ON FIXTURES.—A treatise on the Law of Fix- 
tures. By MARSHALL D. EWELL. Chicago: Calla- 
ghah & Co., 1876 ; pp. 565. 

This book is essentially a Western production. It 
was stereotyped and printed at the office of our valued 
contemporary, the Chicago Legal News, and its beauti- 
ful appearance fitly embodies and represents the dili- 


gent labors of the author. The complexity of the law 
of fixtures, and the conflict of authority upon the 
subject among courts and judges of the highest re- 
spectability, are but too well known. The author 
quotes the observations of Lynch, J., In re Trevy, 
L. T. N. S. 198, A. D. 1866, that ‘‘ No subjects in the 
law are more difficult to deal with than the questions 
raised as to fixtures. The cases are legion ; and each 
new case seems only the more to disturb any fixed or 
certain rule that seemed deducible from former cases.” 
Few will dissent from the statement that the law of 
fixtures is one of unsurpassed difficulty, and that the 
cases are legion. But we are hardly prepared to say 
that the effect of the adjudications is to complicate and 
disturb, rather than to elucidate and settle. On the 
contrary, a perusal of this volume will show that, on 
many points formerly disputed, the law may now be 
considered as clear. And whoever traces the history 
of the growth and development of the law on the sub- 
ject will see that the constant tendency of the judicial 
mind has been towards the emphasizing the import- 
ance of intention, actual or presumed, from the char- 
acter, relations and purposes of the property, as an 
element of controlling and frequently decisive import- 
ance. 

The profession are familiar with the excellent work 
of Mr. Ferard, and with the American edition which 
appeared in 1855. Itis still a valuable book; but if a 
practitioner can have but one, his preference for the 
present work will be justified, because it covers the 
whole ground of its predeeessor, and brings the cases, 
English and American, down to the present year. 
This is an important feature of the book, and we com- 
mend the author’s plan of giving the date, both in the 
table of cases and in the notes of every case which he 
cites. The importance of a recent work on the subject 
is well exemplified by the cases upon the question 
whether railway rolling stock is part of the realty. 
This point cannot yet be considered as settled, in view 
of the conflict of decisions. We notice that the author, 
after citing and referring to the cases, expresses the 
opinion that the better view is, that rolling stock is 
personalty (p. 39). This is doubtful, and we venture 
to think that finally the views of Mr. Justice Miller, 
as expressed in the Farmers’ Loan and Trust Co. v. 
St. Jo., &., Railway Co., 3 Dillon C. C. R., 412, 1875, 
will, where the matter is not controlled by statutable 
provision, be accepted as the sound doctrine on this 
subject. 

We have no hesitation in pronouncing Mr. Ewell’s 
book to be an excellent one, and in commending it to 
the profession. D. 

—  ) 

FREEMAN ON EXECUTIONS.—A treatise on the Law of 
Executions in Civil Cases, and of Proceedings in Aid 
and Restraint thereof. By ABRAHAM C. FREEMAN. 
San Francisco: Sumner Whitney & Co., 1876; pp. 947. 
This is a new work by the author of the well-known 

treatises on Judgments and Co-tenancy and Partition. 

It is in reality a sequel to the author’s work on Judg- 

ments—for the production of which his previous 

studies had peculiarly fitted him. An examination of 
it shows that it covers the whole ground indicated by 
the title page, from the issue of the execution down to 
the satisfaction and distribution of the proceeds. In 
addition, there is a valuable chapter on the modern 
proceedings “supplemental to execution” derived 
from the legislation of New York, and very generally 
adopted throughout the States, and a useful chapter on 
proceedings in Equity (creditors’ bills) in aid of execu- 
tion, and another on bills in equity to enjoin proceed- 
ings under execution. There is also a chapter on 
executions against the person, and another on execu- 





tions for specific real and personal property. 
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The author states that nearly 14,000 cases are cited 
and over 10,000 referred to, with the necessary minute- 
ness, and that he has given more time and encountered 
more difficulty than in either of his preceding works. 
An extended examination of the book confirms the 
statement. We are sure that this work merits the 
confidence of the profession, and that they will feel 
themselves to be again debtors of the author for his 
successful and useful labors in their behalf. 





.————_. 


Woops’ Crrcurr CourT REPORTS, VOL. 2.—Cases de- 
termined in the Circuit Courts of the United States 
for the Fifth Judicial Circuit. Reported by WILLIAM 
B. Woops, the Circuit Judge. Vol. Il. Chicago: 
Callaghan & Co., 1876 ; pp. 750. 


The Fifth Federal Circuit embraces the States of 
Georgia, Florida, Mississippi, Louisiana and Texas—an 
empire in extent and population. In no other cireuit 
is there either more litigation or litigation more varied 
and important. This is manifest from the most cursory 
examination of the present volume. It would, per- 
haps, be difficult to find a volume of reports covering 
a wider range of jurisprudence than the one before us. 
It is unusually rich in new or important questions in 
Admiralty, Bankruptcy, Municipal and Railway Bonds 
and Railway Mortgages, and cases relating to Constitu- 


tional Law, State and Federal, Commercial Securities, | 


Taxation, &c. 


The time covered by this volume extends from 1873 | 


to 1876 inclusive, and as this is the second volume in 
the seven years that have elapsed since the learned 
reporter was commissioned as Circuit Judge, it is evi- 
dent that sufficient time has elapsed to enable the 
reporter to make, as he has done, a judicious selection 
of the cases to be reported. The most of the opinions 
contained in the volume are those of Mr. Justice 
Bradley and of the Circuit Judge. The volume is a 
substantial and valuable addition to the law, and is 
full of cases likely to be daily useful to the active prac- 
titioner m any part of the Union. The case of Greely 
vy. Scott, p. 657, construing the Homestead Exemption 
Law of Florida on a difficult point, by so able a judge 
as Mr. Justice Bradley, will be especially acceptable to 
the profession. The case of Wilmer v. The Atlanta, 
&e. Railway Co., p. 447, decides the important point 
that, if two railroad corporations, created by different 
States, join in a trust deed of all the property to secure 


bonds, and suit is brought to enforce the trust in the | 
district where one of the corporations resides, and the | 


other enters its appearance, the decree binds both 


and the court may order the sale of the entire line and | 


pass title thereto, although partof the road lies beyond 
the territorial jurisdiction of the court which decrees 
the sale. But we cannot specify further. The re- 
porter is known to the country as one of the ablest, 
most pains-taking and careful of its judges, and his 
name is a sufficient guaranty for the accuracy of the 
reporter’s work. The book is published in first-class 
style. D. 
—__ (0 


ABBOTT’S FEDERAL PRACTICE, 3D EDITION.—Treatise 
upon the United States Courts aud their Practice. 
By BENJAMIN VAUGHAN ABBOTT. Third edition. 
New York: Ward & Peloubet, 1877. 

This edition has been corrected and re-written, and 
made to conform to the Revised Statutes of the United 
States, and contains a reference to the decisions made 
since the preceding edition. The author was one of 
the commissioners who reported the revision of the 
federal statutes, and the author of the National Digest 
of the decisions of the Supreme Court of the United 
States and of the other federal judicial tribunals, and 


is thus thoroughly conversant with the subject here 
treated. The remaining volume of the third edition 
may be soon expected. 

——_0——_- 


WASHBURN ON THE AMERICAN LAW OF REAL PRO- 
PERTY.—Fourth edition. Three volumes. Little, 
Brown & Co., 1876. 

It is not necessary to notice at length a work of such 
established reputation for thoroughness, accuracy and 
learning as Washburn on Real Property. On its ap- 
pearance it practically superseded in this country every 
other treatise on the subject; and it stands to-day 
without a rival, and will undoubtedly remain so for 
many years to come. Each successive edition has been 
enlarged and improved, and this edition, expanded to 
three volumes, is more complete, not only in the cita- 
tion of cases but in the topics treated, than the pre- 
ceding. Among the features of this edition is, that 
about 2,000 cases more than in the first edition have 
been digested and embodied, and a new and useful 
chapter added on the modern topic of the Homestead 
Exemption. As before, all this has been done by the 
venerable author’s own hand. He is now advanced in 
life, full of honors, and happy in the high regard of all 
who love and revere the science of the law. May he 
live to superintend future editions of his great work ; 
but, whether so or not, it will remain an enduring 
monument of his industry, learning and devotion to 
his profession. 


ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


October Term, 1876. 


Hon. THOMAS T. GANTT, Chief Justice. - 
“ . a "Ts 
“ ee ees Associate Justices. 

RIGHTS OF TAX-PAYERS IN COURT OF EQuiTy.—Tax- 
payers have a standing in a court of equity to restrain the 
illegal appropriation, by a municipality, of money raised by 
taxation. Citing, 46 Mo. 505; 49 Mo. 484; 52 Mo. 81; Dil. on 
Mun. Corp. §§ 731, 732, 733, 734, 735, 736, and note (a) to 736. 
Motion for rehearing overruled. Opinion by Gantt, J.— 
Campbell et al. v. City of St. Louis et al. 

MECHANICS’ LIENS.—Adams et al. vy. Chamberlain et al., 
and Barron et al. v. Berry et al. Suits to enforce mechanics’ 
liens by sub-contractors under the same contract, as in the 
case of Garnett v. Berry et al., infra, were reversed for the 
same reasons assigned in the latter case, the proofs being 
substantially the same. The only difference in the cases 
being, that in the case of Barron et al. v. Berry et al., the 
court below, at request of defendant, declared the law to 
be that, if the husband acted for himself and without 
authority of his wife in making the contract, the plaintiff 
was not entitled to a lien upon the premises. The case was 
reversed on account of the repugnancy between the finding 
and the testimony. 


DEFECT OF PARTIES URGED AS REASON FOR SETTING 
ASIDE JUDGMENT OF REVERSAL AND DISMISSING APPEAL. 
—Where a motion was made to set aside judgment of re- 
versal and dismiss appeal for the reason that defendant 
was not administrator at the institution of suit against him 
as such, the motion being supported by the certificate of 
the clerk of the probate court, the motion was overruled 
because, 1. To determine the status of the party would be 
a judicial act, and could not be decided on mere certificate. 
2. It does not appear but that be acted as such, nor that 
any failure of notice can be attributed to his acting with- 
out anthority. 3. It is negligence in respondent to delay 
the suggestion until after having had the advantage of 
contesting the matter, as though there were no defect of 
parties. 4. It does not appear that the administrator was 
a necessary party to the appeal. 5. The case is again in 
the circuit court and can be tried with regularity. Opinion 
by GANTT, J.—Gamache v. Prevost et al. 
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CONSTITUTIONAL LAW—CONDEMNATION OF PROPERTY 
WITHOUT TFRIAL.—An act amendatory of and supplemental 
to an act entitled “An Act Creating a Board of Police Com- 
missioners,” etc. (Sess. Acts 1867, p. 178.) Held void as be- 
ing in conflict with $§ 17 and 18, art. 1, of the Constitution of 
1865, which secures to each person the right of trial by jury 
and provides that in criminal cases the accused has the 
right to be heard by himself and his counsel, and shall not be 
deprived of life, liberty, or property, but by the judgment 
of his peers or the law of the land. The act in question 
empowers the Acting President of the Board of Commis- 
sioners, upon knowledge or information of the existence of 
any prohibited gaming-table or other gaming device kept 
or used in the City of St. Louis, to issue a warrant for its 
seizure, and when brought before him to have the same 
publicly destroyed, without providing for a trial to deter- 
mine whether the property seized is in fact of the descrip- 
tion designated in the actand condemned by law. Judgment 
aflirmed. Opinion by GANTT, J.—Lowrey v. Rainwater et al. 

RAILROAD NEGLIGENCE — KILLING CHILD—CONTRIBU- 
TORY NEGLIGENCE OF DECEASED.—Where the deceased, 
a child of 12 years, stood upon the track of the railroad in 
the city of St. Louis, and disregarded the signals of danger 
until the fatal moment, her negligence contributed to the 
result; but the danger would have been within the control 
of defendant had the train not been running at a greater 
rate of speed than that prescribed by ordinance of the city 
{four miles an hour); hence the recklessness and miscon- 
duct of defendant was the immediate and direct cause 
of the death. The contributory negligence of the plain- 
tiff, will not bar a recovery, if, notwithstanding that con- 
tributory neghgence, defendant might, by the exercise of or- 
dinary care, have avoided the infliction of the injury [citing, 
50 Mo. 466]. This is the rule when plaintiff is an adult and 
the party injured. The ordinance regulating the speed of 
railroad trains within the city is a judicious one, and its 
violation places the defendant in the position of a wrong- 
doer (citing, 40 Mo. 506; 55 Mo. 482]. The instructions, taken 
together, properly present the law to the jury. Judgment 
aftirmed. Opinion by Gantt, J. Kempinger v. St. L. § I. 
M. R. R. Co. 

MECHANICS’ LIEN—AUTHORITY OF HUSBAND TO CoNn- 
TRACT AS AGENT OF WIFE—AMOUNT FOR WHICH PROP- 
ERTY SUBJEUT TO LIEN—PAYMENT BY OWNER AND. No- 
TICE TO SUB-CONTRACTOR.—W here suit was brought by 
sub-contractor to enforce a lien against the property of a 
married woman, for materials furnished to build a house 
upon her lot, under a contract entered into by the husband, 
it appearing that the wife did not authorize the work, nor 
appoint her husband her agent to make the contract, and 
made no subsequent ratification other than an approval of 
the arrangement of the house: Held, that it was the con- 
tract of the husband made for himself. The husband, as 
such, had no capacity to fix the hability of the wife’s es- 
tate by his contracts. Knowledge and approbation are 
merely prima facie evidence of authorization, and may be 
utterly defeated by direct testimony to the contrary. The 
owner must participate either directly or indirectly in the 
contract which is to fix a mechanics’ lien on his estate. 
[Citing 49 Ill. 116; Jd. 53; 13 Ohio St. 131; 61 Mo. 578.) Held, 
further, that the original contractor cannot, by sub-contract, 
bind the estate of the owner with a lien for a greater sum 
than the original contract price ; nor can the owner, by im- 
provident payments and notice to the sub-contractor, to 
look to the original contractor for his pay, defeat the rights 
of the sub-contractor to his lien for materials furnished 
subsequent to such notice. Judgment reversed and cause 
remanded. Opinion by LEWIts, J.—Garnett v. Berry et al. 

FORFEITURE OF RECOGNIZANCE.—Defendant being. in 
custody under indictment for a misdemeanor, gave a recog- 
nizance on September 27, 1875, conditioned that he should 
appear in proper person “on the first day of each and 
every term of the circuit court, to which the cause should 
be continued, and not depart thence without leave vf court.” 
On the l7thof April, 1876, at aterm of said court, his recog- 
nizance was forfeited and capias issued, on which he was 
arrested April 18, 1876, and, subsequently being in court, he 
announced himself ready. The forfeiture was by consent 


set aside, a motion for that purpose having previously 
been overruled, the cause submitted to the court, both par- 
ties waiving a jury, defendant found guilty—motion in ar- 
rest overruled. Held, 1. That the appearance of defendant 
at the first term did not satisfy the conditions of the bond, 
which required his appearance at “each and every term to 
which the cause should be continued.” 


The conditions are 


dissimilar to those of the recognizance in State v. Mackey 
& Thompson, 55 Mo. 51. 2. The regularity of process by 
which defendant was brought into court, cannot, properly, 
be investigated by a motion in arrest of judgment, the 
indictment still standing, the defendant in court, ready for 
trial and waiving certain formalities upon which he might 
have insisted. Judgment aflirmed. Opinion by Ganrt, J.— 
State of Mo. v. Ritter. 





NOTES. 


Happy NEW YEAR! 

CAN’T some one send us a joke? 

CURSED be the gold that gilds the straightened forehead 
of the professional juror! 

WE have room for just a few more letters on the presi- 
dential question, say fifteen or twenty—in our waste basket. 

A VERY valuable work by Hon. John F, Dillon, Judge of 
the Eighth Judicial Circuit, is published in compact form 
by Jones & Co., St. Louis. It is a review of the law of mu- 
nicipal bonds, and discusses first the power to issue ne- 
gotiable bonds, and, second, the means of enforcing pay- 
ment. No one in the country is better able to speak with 
authority on these questions, and the work reviews with 
great care and with full citations the many judicial discus- 
sions bearing upon them. Quoting from this paper as to the 
magnitude of municipal indebtedness, and considering the 
danger of excessive issues and of repudiation, Judge Dillon 
proceeds to show that taxation is limited to public pur- 
poses, and what are such purposes; examines the two 
classes of municipal securities, the ordinary warrant, and 
the negotiable bond; treats of the implied power to borrow 
money ; shows that want of power to issue bonds is always 
open as a defense; considers the different classes of bonds 
and the law affecting each, the conditions precedent to ex- 
ercise of power, the estoppel of recitals, what constitutes 
completed subscription or valid contract to subscribe, reg- 
istration of bonds, retrospective enactmeuts, and laches, 
acquiescence and payment of interest, and retaining the 
stock on consideration as grounds of estoppel. In the 
second part, the mode of enforcing payment is examined in 
the same exhaustive manner. The volume is small; but, as 
the brief recital of topics shows, must be of the greatest 
value to investors. G. I. Jones & Co., St. Louis, are the 
publishers.— The Public (N. Y.) 

NOTWITHSTANDING we have had during the past year in 
St. Louis two disastrous savings bank failures, which have 
brought unspeakable misery into many households, yet a 
number of banks have declared such dividends as indicate 
a very satisfactory state of health in the banking business. 
Among these may be mentioned the following: Citizens’ 
Savings Bank—cash dividends of $4 per share declared. 
Exchange Bank of St. Louis—dividends of 4 per cent. on 
capital stock, payable on demand. Continental Bank of 
St. Louis—semi-annual dividend of 4 per cent. on capital 
stock, payable on demand. Franklin Avenue German Sav- 
ings Institution—dividend of 644 per cent., equal to $5 per 
share, to be credited to the capital. American Savings 
Bank—dividend of 6 per cent., payable on demand. Broad- 
way Savings Bank—dividend of 10 per cent. out of the net 
earnings of the past six months to be credited to stock ac- 
count, besides crediting $11,630 96 to surplus fund. Me- 
chanics’ Bank—semi-annual dividend of 3 per cent., free 
of all tax, payable on and after the 2d of January. Boat- 
men’s Savings Bank—dividend of $5 per share out of net 
earnings, for past six months, payable on and after Jan- 
uary 1. Jefferson Insurance Company—semi-annual divi- 
dend of 5 per cent. on capital stock, payable after January 
1; balance of profits remaining to be credited to conting- 
ent fund. Merchants’ National Bank of St. Louis—divi- 
dend of 34% per cent. on capital stock, free of all taxes, 
payable on demand, after placing 10 per cent. of net earn- 
ings to the credit of surplus fund. St. Louis National 
Bank—semi-annual dividend of 5 per cent., payable on 
demand. Marine Insurance Company—semi-annual divi- 
dend of 5 per cent. on the capital stock, payable on de- 
mand. Mullanphy Savings Bank—semi-annual dividend 
of 5 per cent., payable on and after January 10; the re- 
mainder of the profits of the last six months, amounting 
to $1,092 32, was placed to the credit of surplus fund. North 
St. Louis Savings Association—dividend of 10 per cent. on 
the capital stock out of net earnings for the last six months, 
placed to surplus and contingent fund; balance of earn- 
ings placed to credit of profit and loss account. 











